■J  gs/z;  EXECUTIVE  PRIVILEGE 

£  J  v  (GENERAL  ACCOUNTING  OFFICE) 


pi.  / 


HEARINGS 

BEFORE  THE 

SUBCOMMITTEE  ON  CONSTITUTIONAL  RIGHTS 

OF  THE 

COMMITTEE  ON  THE  JUDICIABY 
UNITED  STATES  SENATE 

EIGHTY-SIXTH  CONGRESS 

FIRST  SESSION 

(PURSUANT  TO  S.  RES.  62,  86TH  CONGRESS,  1ST  SESSION) 


PART  1 


EXECUTIVE  PRIVILEGE  AND  FREEDOM  OF 

INFORMATION 


MARCH  13,  1959 


Printed  for  the  use  of  the  Committee  on  the  Judiciary 


GOVERNMENT  PRINTING  OFFICE 
WASHINGTON  i  18B0 


40877  0 


I 


Trvzfir*; 


>  ,<TlT  ,k  *»r 


OLmSr11’  Tennessee  * 
THOMAS  C.  hInOTNoT  JK°  M°!‘na 

JUbEPH  C.  O’MAHONFV  w 
SAM  J.  ERVIN  To  k-'Y’  "iomlnK 
JOHN  A  CARROT!  Nnf!h  CaroIina 

THOMis  J  DODD  ’CC°l0ra,l° 

PHILIP  A.  HART,  ku^Z 


COMMITTEE  ON  THE  JUDICIARY 

JAMES  0  EAflTTixm  ,  UUKT 

innessee  '  /  Mlwlwippl,  Chairman 

A  I  L1  V  A  _ _ 


WlLWA4MDrEfx^ILEY-  "Win 

EVEBETTM  r?»EB|  North  Hskota 

ROMAN  L  flRirSKA  VlIRK8EN’  Illlnois 

KENNETH  B  KEATrvn^^8 

*  SEATING,  New  York 


:r:rrEE  on  co"s™™al  ri0Hts 

S*\fPH  °’MahONEY  Wyoming ENNINOS’  jR’’  Mlssouri.  Chairman 

SB £  assr&Sr" 

m  tSSSSJ^t^ 

II  ’  Rcteurch  Assistant 


WV"1 


u 


fit  r 

Uk  '  ■’P 

r  *  ;  j 

*  * 


•*  I 


CONTENTS 


Witnesses: 

Bishop,  Joseph  W.,  Jr.,  professor  of  law,  Yale  Law  School - 

Keller,  Robert  F.,  General  Counsel,  General  Accounting  Office, 
accompanied  by: 

Powers,  Lawrence  J.,  Director,  Defense  Accounting  and  Auditing 

Division _ 

Staples,  George  H.,  Associate  Director,  Civil  Accounting  and 

Auditing  Division - - — r  —  --r — 

Kane,  Owen  A.,  legislative  attorney,  Office  of  Legislative  Liaison; 

and _ 

Bell,  Hassell,  Assistant  Director,  Defense  Accounting  and  Audit¬ 
ing  Division - - - 

Materials  submitted  for  the  record: 

Article:  “The  Executive’s  Right  of  Privacy:  An  Unresolved  Constitu¬ 
tional  Question,”  Yale  Law  Journal,  volume  66,  No.  4,  February 

1957 _ _ 

Letter  to  Thomas  C.  Hennings,  Jr.,  chairman,  Senate  Constitutional 
Rights  Subcommittee  from  J.  Russell  Wiggins,  executive  editor, 

Washington  Post  and  Times  Herald - ;• — - 

Letter  to  Thomas  C.  Hennings,  Jr.,  chairman,  Senate  Constitutional 
Rights  Subcommittee  from  Joseph  Campbell,  Comptroller  General 

of  the  United  States _ _ 

34  Opinions  Attorney  General  446 - - 

Excerpts  from  “Availability  of  Information  from  Federal  Departments 
and  Agencies,”  hearing  before  a  Subcommittee  of  the  Committee  on 
Government  Operations,  House  of  Representatives,  November  12 

and  13,  1958,  pages  3885  to  3893  inclusive - 

Memorandum  on  right  of  the  Comptroller  General  to  access  to  a  report 
of  the  Inspector  General  of  the  Air  Force  entitled  “Survey  of  Man¬ 
agement  of  the  Ballistic  Missiles  Program” - - — - 

Letter  to  Thomas  C.  Hennings,  Jr.,  chairman,  Senate  Constitutional 
Rights  Subcommittee  from  Hubert  H.  Humphrey,  U.S.  Senator 
from  Minnesota,  together  with  text  of  an  address  entitled  “The  Need 

To  Know” _ _ _ _ 

Symposium  on  “Executive  Privilege:  Public’s  Right  To  Know,  and 
Public  Interest,”  Federal  Bar  Journal,  volume  19,  No.  1,  January 

1959 - - - 

Article:  “The  Power  of  Congressional  Committees  of  Investigation  To 
Obtain  Information  From  the  Executive  Branch:  The  Argument 
for  the  Legislative  Branch,”  by  Philip  R.  Collins,  the  Georgetown 

Law  Journal,  volume  39,  page  563 - 

Article:  “The  Power  of  the  Executive  To  Withhold  Information  From 
Congressional  Investigating  Committees,”  by  Richard  P.  Milloy, 

the  Georgetown  Law  Journal,  volume  43,  page  643 - 

Letter  to  Hon.  Joseph  Campbell,  Comptroller  General  of  the  United 
States,  from  Robert  Dechert,  General  Counsel,  Department  of  De¬ 
fense,  February  3,  1959 - - — 

Department  of  Defense  Directive  7650.1,  July  9,  1958 - 


Page 

2 

43 

43 

43 

43 

5 

34 

35 
58 

75 

84 

89 

97 

191 

227 

245 

48 


APPENDIX 

Exhibits  for  the  record:  ^  _ 

No.  1.  Army  Regulations  345-15  and  345-20 - - -  247 

No.  2.  Executive  Order  No.  10501. _ . .  — .............  •’hS 

No.  3.  May  17,  1954,  letter  to  Seoretary  of  Defenie  from  President  of 

the  United  State* . . . -----  1 

No.  4.  Section  161  of  the  Revised  BUtutes  (6  U.B.O.  39) . 

No.  6.  Budget  and  Aocountine  Aot  ol  1931. .......... ............ 

No.  6.  Section  306  of  the  UoglsUtlve  Reorgunliktion  Aot  of  1046....  394 

lit 


IV 


CONTENTS 


l  :' '' ' '* |or  the  record— Continued 
,  °- £•  House  Document  No.  805, 


.  * 


Page 


No.  9.  ‘JulV 3b  T»Z*1  S  thf  United 
States  from  the  Secretary  of  the  Air'i^reo  ' ''  GeneraI  °f  t_he  United 


295 

295 


*^jass 

Nor°i ™  GeneraroT  the  uLfeTsla^  ^  ^  ¥°™  !T 

No.'  13.  Octobe/so  ^OM^lett8  P+roce,dur®s  Act  <>f  195011""  299 

United  States  from  the  Secre^y°of  tL  A,>  ^rle  "  General  °f  th* 

A*  ^  314 

«r 

Mnth?8C°i5lptr0l[er  General  of  the  United' States^  °f  ^  NaVy  from 
N  tar^0^t<heeN'avy  "Thomas1 

Mo^rri^  ^or^hj  Executive ‘staff  Cooperation  Administration 
Smith,  Trn  25’  1958’  letter  to  the  Comptroller" General  from  j".  H* 


314 

316 


318 

319 

320 

321 


No. 


States  frogm  Director5! the  United 
No.  23.  June  26,  1958  letter  ?o  i h^£  ?eratl°,n  Administration _  _ 

No^MaSh United; States  A.' °[  De[ense_  fr°m  the 

McNeil  from  the  C'cmptrohe^  General*1*  ?(lret?-r}'  of  defense  W~  j" 
No.  25.  October  9  1956  K  to  the  <3^  .°f the  United  States _ 

vGTPtrr,°ller  9ene,rnal  °f  the  United  State's*^  °f  ^  Army  from  the 

NUnitedp|poM 

NoC°28P^llarU ?y™'J  the61 0f  Army  trom  the 

Crnnmfftee  8  on3’  Govermnent^On00  /-ohn  U  ^cOiellar^Chairmanj 
General  of  the  United  States  -  -  fr°m  the  GomPtroiler’ 

WilsonAfrom  ^Senator  Join ‘  ‘  l,  cCKif tary  £*■ Gefense  Charies'E. 
mittee  on  Government  Operations  n’  cha,rman-  S™ate  Com- 

of  Defense  Charles  E.  Wilson.  ^peratjons  ^om  Secretary 

staff  member, r  Governrnen^Information^1  |8.ou"t^'ic'c>  Professional 
on  Government  Operations  FIoi.«,»  f°o  h" bcommittee,  Committee 
Keller,  Assistant  to  Ihe ^  Comntroher  rRepre®entatives,  From  It.  F. 
with  attached  correspondence  in  iq^T?  of  the  United  States, 

No  32eraNotnd  ''he  Secretary  of  the  Aff  Forcl  .66",  _th*  Comptroller 
hearings  on^Execiit^ve^rivilege^^nd^'Freedom^of  Irfformatiim”!^ 


321 

323 

324 

324 

325 

326 

327 


329 


331 


331 


1 


332 

334 


EXECUTIVE  PRIVILEGE 


FRIDAY,  MARCH  13,  1959 

U.S.  Senate, 

Subcommittee  on  Constitutional  Rights 

of  the  Committee  on  the  Judiciary, 

W ashington,  D.C. 

The  subcommittee  met,  pursuant  to  call,  at  10  a.m.,  in  room  457, 
Senate  Office  Building,  Hon.  Sam  J.  Ervin,  Jr.,  acting  chairman, 
presiding. 

Present :  Senators  Ervin,  O’Mahoney,  and  Hruska. 

Also  present;  Charles  H.  Slayman,  Jr.,  chief  counsel,  and  William 
D.  Patton,  first  assistant  counsel. 

Senator  Ervin.  The  committee  will  come  to  order. 

I  regret  very  much  that  illness  will  prevent  the  subcommittee  chair¬ 
man,  Senator  Hennings,  from  presiding  today. 

For  the  past  several  years  the  Constitutional  Rights  Subcommittee 
has  been  making  a  broad  study  of  freedom  of  information  and  secrecy 
in  Government.  Our  chief  purpose  lias  been  to  determine  to  what 
extent  constitutional  rights  are  being  infringed  by  present-day  restric¬ 
tions  on  the  dissemination  of  information  in  this  country. 

Today,  we  resume  public  consideration  of  an  aspect  of  secrecy  in 
Government  which,  in  my  opinion,  raises  a  number  of  vexing  con¬ 
stitutional  problems — the  asserted  power  of  the  President  and  his 
subordinates,  under  the  Constitution,  to  withhold  information  from 
the  Congress  and  the  public.  Among  the  many  difficult  questions 
raised  by  the  exercise  of  this  alleged  power  or  “privilege”  are:  To 
what  extent  does  such  a  constitutional  power  or  “privilege”  actually 
exist?  Who  may  exercise  it  and  under  what  circumstances?  To 
whom  may  it  be  delegated,  and  how  ?  And,  finally,  to  what  extent 
may  it  properly  be  invoked  by  officials  in  the  so-called  independent 
regulatory  agencies? 

The  subcommittee  already  has  some  testimony  on  this  subject.  On 
March  6,  1958,  Attorney  General  Rogers  appeared  in  person  before 
the  subcommittee  and  spelled  out  his  views  in  considerable  detail. 
Now  we  want  to  have  the  benefit  of  additional  views. 

Today’s  witnesses  will  include  Prof.  Joseph  W.  Bishop,  Jr.,  of  the 
Vale  Law  School ;  Mr.  Robert  Iveller,  General  Counsel  of  the  General 
Accounting  Office;  and  Mr.  Lawrence  Powers,  also  of  the  General 
Accounting  Office.  ' 

In  addition  to  the  testimony  of  these  eminent  gentlemen,  we  had 
hoped  to  hear  testimony  from  Prof.  Edward  S.  Corwin,  who  has 
long  been  one  of  the  country  s  leading  writers  and  students  of  the 
Presidency;  and  from  J.  Russell  Wiggins,  executive  editor  of  the 
Washington  Post,  a  leading  authority  on  the  entire  subject  of  free¬ 
dom  of  information.  Unfortunately,  illness  has  prevented  Profeesor 
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Wi8gins  hos  b“"  ™*b,e  *» 

wEs  n°  °biectl0n’  the  subcommittee  will  proceed  to  hear  the  first 

Mr.  Counsel,  you  may  call  the  first  witness. 

Mr.  Slayman.  Thank  you,  Mr.  Chairman, 
i  roressor  Bishop. 

STATEMENT  OP  JOSEPH  W.  BISHOP,  JR.,  PROFESSOR  OF  LAW,  YALE 

LAW  SCHOOL 

Mr.  Bishop.  Yes.  I  have  a  very  short  prepared  statement,  sir. 

ybairman,  I  am  much  honored  by  the  opportunity  to  appear 
ore  the  subcommittee.  I  think  that  the  problem  of  the  release  of 
executive  information  is  one  of  the  highest  importance  and  the  high- 

ife  ,r“ 
ixKaj  steiss.' “d  my  st,,die8  of 

Nevertheless,  like  many  lawyers  who  have  worked  with  the  execu¬ 
tive  branch  or  the  legislative  branch,  I  have  had  to  think  about  the 

leasefof  informartmi  S  part  °f  thl  Tq?estion  which  elates  to  the  re¬ 
conclusions  1  1  Congress,  and  I  have  come  to  certain  pragmatic 

tK°Se  cuudusions  is  that  the  problem  cannot,  in  my  opinion 

h.  wfiorblLbe  ?on,sldered  s016^  or  principally  in  terms  of  constitutional 
law  or  even  in  legal  terms  at  all.  That  is,  I  don’t,  think  it  can  be 

nowe<?i  by  aTIerS  Is  ,lawyers-  I  don’t  believe  that  anybody  would 

1954  tha? ’thth<?Ugh  Att?TneZ  Peneral  Brownell  seemed  to  claim  in 
Jhe  Supreme  Court  has  ever  really  decided  the  qmnp  nf 

the  Executive  s  discretion  under  the  Constitution  to  withhold  infor 
Wr  Xferr  CrrT  Undo?btedly  are  diSaTn  the  Curtii 

is  -*  ««—> . 

I  think  it  very  unlikely  that  the  Supreme  Court  ever  will  be  called 

1  certahil v^ f urnlsh e^6  *****  prob,em‘  Th*  Constitution  it 

certainly  furnishes  no  explicit  answer.  I  doubt  very  much  that 

Shft'L" Z It  SA  r*T  A  ^titu.LT.Zdm» 

mignt  cio  so,  but  I  don  t  believe  that  any  such  amendment  is  now 
seriously  proposed,  and  I  don’t  believe  that  it  oSTo  be 
Summing  up  the  principal  utility  of  study  of  the  question  from  the 
le^al  standpoint  seems  to  me  to  be  to  satisfy  oneself  that  there  is  no 

seem'to  aS  Moreger  most  students  of  the  problem  today 

seem  to  agree  that  the  executive  must  have  some  discretion  to  with 

hold  at  least  some  types  of  information  from  Congress  and  the  n,Tblie 

Military  «fd  dmlomatic  secrets  are  the  „„es  usT,7n y  men, iSned 

infomiHo!.3'’  fj’*’'  ,USt,  “s,f‘ron*V.  about  other  categories  of 
inlormation--for  example,  the  security  files  of  individuals  whether 

-P>eeS  of1Gov®rnn}ent.or  not?  and  the  private  data  of  business  cor 

ES^tiS}  advic?  furn.lshed  by  subordinate  officers  of  the  Govern¬ 
ment  to  their  superiors  who  are  responsible  for  making  decisions 

powe^-andWf  emS  5rom,,  thfeTassumPti°n  that  the  executive  has 
power  and  I  emphasize  that  I  use  the  word  “power”  rather  than 
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the  word  “privilege”  or  “right” — to  withhold  information,  then  the 
problem,  of  course,  is  to  prevent  abuse  of  that  power. 

I  recognize  that  this  is  a  tough  problem.  There  are,  there  prob¬ 
ably  always  will  be,  some  bureaucrats  who  will  try  to  cover  up  stu¬ 


pidity  and  worse  than  stupidity,  who  will  try  to  keep  skeletons 
locked  in  the  closet  in  the  name  of  the  public  interest.  But  I  do  be¬ 
lieve  that  reform  of  such  abuses  has  to  come  primarily  from  within 
the  executive,  with  the  help  of  the  kind  of  useful  stimulation  which 
this  subcommittee  is  providing. 

The  present  practice,  I  recognize,  is  frequently  very  unsatisfactory, 
and  it  seems  to  me  that  there  may  be  certain  rather  broad  policies 
which  the  executive  can  and  should  follow  with  a  reasonable  amount 


of  prodding  in  order  to  keep  abuse  down  to  a  minimum. 

First,  I  think  that,  the  standards  which  govern  disclosure  of  infor¬ 
mation  should  be  clearly  stated  in  as  much  detail  as  possible  in  pub¬ 
lished  regulations  which  are  available  to  everyone. 

I  don’t  like  the  situation  in  which  one  man  in  a  Government  de¬ 


partment  or  agency  can  decide  every  case  ad  hoc,  depending  on  his 
own  estimate  of  the  situation. 


I  think,  for  example,  that  Army  regulations — and  I  have  specifi¬ 
cally  in  mind  AR  345—15  and  AR  345-20 — are  a  pretty  good  start  in 
this  direction,  although  I  don't,  necessarily  agree  with  every  policy 
which  is  expressed  in  those  regulations.  I  think  the  idea  is  a  good  one. 

(The  text  of  AR  345-15  and  AR  345-20  is  set  forth  as  exhibit  No. 
1  at.  p.  —  of  the  appendix.) 

Mr.  Bishop.  1  think  that  such  regulations  ought  to  start  from  the 
presumption  that  information  is  public  unless  it  comes  within  a  spe¬ 
cific  exemption. 

Regulations  of  this  sort,  I  think,  should  also  provide  a  procedure 
for  review  by  the  head  of  the  department  if  there  is  a  decision  not  to 
release  information. 


Second,  so  far  as  standards  can  be  applied  to  more  than  one  de¬ 
partment  or  agency,  they  ought  to  be  uniform  throughout  the  execu¬ 
tive  branch. 


Now,  ultimately,  of  course,  the  President  is  responsible  for  executive 
policy  on  disclosure,  and  the  President  should  give  to  his  subordinates 
the  clearest  possible  guidance  in  the  matter. 

I  ‘resident  Truman  did  just  this  in  the  particular  area  of  release  of 
data  relating  to  the  loyalty  of  Government  employees  back  in  1948. 
Another  example,  perhaps,  is  President  Eisenhower’s  Executive  Order 
No.  10501,  relating  to  military  information.  The  concept  is  one  that 
could  well  be  extended. 

(The  text  of  Executive  Order  No.  10501  is  set  forth  as  exhibit  No^ 
2  atp. —  of  the  ajppendix.) 

Mr.  Bishop.  Finally,  T  would  like  to  suggest  very  deferentially  that 
perhaps  Congress  might  consider  some  codification  of  its  own  policies 
respecting  requests  for  executive  information  and  the  use  of  informa¬ 
tion  so  obtained. 

In  my  own  experience,  at  least,  not  all  of  the  abuse®  have  been  on 
the  side  of  the  executive.  I  can  say,  again  from  my  own  experience— 
and  I  acted  as  General  Counsel  of  the  Army  for  a  period— that  the 
conduct  of  a  very  few  irresponsible  representative*  of  the  legislative 
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ocutive  sometimes  Swl*""  *°  the  ps?chosis  "hich  th» 

room]  P°int  in  the  procmlin£s>  Senator  Hruska  entered  the 

Mr.  Bishop.  Perhaps  if  Congress  were  to  impose  general  standards 
of  responsibility  in  these  areas  on  all  of  its  Members,  that  might  be 

“of'th,  ex^tfve  p,nel,t  ”f  *  m0re  re,Son,l,le  •«<*«■*>  on  the 
That  is  all  I  have  to  say.  Thank  you  veiy  much. 

Senator  Ervin.  Mr.  Counsel,  I  suggest  that  you  ask  Professor 

rnf°SPenaXqH^trSTWhlChiTUr  to,  y°U  for  fu*her  ^formation; 

,  ^enato  Hi  uska,  I  am  glad  to  welcome  you  to  the  committee  and 

»  r  y2u  k  an-T  questions  that  you  care  to  ask. 

Mr.  Slayman.  Thank  you,  Mr.  Chairman. 

T  nJr  T  re  1S|  no  objection,  Mr.  Chairman,  I  would  like  to  put  a  Yale 
Lan  Journal  article  by  Professor  Bishop  in  the  record  published  in 
February  1957,  entitled  “The  Executive’s  Right  of  Privacy:  An  Un- 
resolved  Constitutional  Question.” 

recSordat°r  ERVIN-  With°Ut  ob->ection’  it  will  be  made  a  part  of  the 
(The  article  referred  to  is  as  follows :) 


THE  YALE  LAW  JOURNAL 


Volume  66 _ FEBRUARY,  1957  _ Number  4 

THE  EXECUTIVE'S  RIGHT  OF  PRIVACY:  AN  UNRESOLVED 

CONSTITUTIONAL  QUESTION 

JOSEPH  W.  BISHOP,  JR-t 

A  constitutional  question  of  the  first  importance,  raised  in  more  or  less 
acute  form  in  practically  every  administration  from  Washington  s  to  Eisen¬ 
hower's,  is,  singularly  enough,  still  wide  open.  I  hat  question  is  the  constitu¬ 
tional  power  of  the  executive  to  withhold  information  from  the  legislature.  It 
seems  to  be  no  nearer  settlement  today  than  it  was  in  1792,  when  President 
Washington  announced  the  right  of  the  executive  to  exercise  its  discretion  in 
communicating  executive  documents  requested  by  a  committee  appointed  by 
the  House  of  Representatives  “to  inquire  into  the  causes  of  the  failure  of  the 

late  expedition  under  Major  General  St.  Clair.  1 

A  regular  reader  of  the  newspapers  need  reflect  but  briefly  to  realize  the 

tremendous  political  importance  of  the  problem.  The  files  of  the  executive 
bulge  with  documents  which  Congressmen,  from  the  best  and  worst  motives, 
are  eager  to  examine  and  which  bureaucrats,  also  from  the  best  and  worst 
motives,  are  determined  to  keep  to  themselves.  Many  of  these  documents,  if 
published,  would  certainly  cause  headlines  and  headaches  all  across  the  nation, 
and  some  might  create  a  stir  in  foreign  chancelleries— a  prospect  from  which 
the  average  legislator,  especially  if  he  he  up  for  re-election,  shrinks  about  as 
much  as  Brer  Rabbit  shrank  from  the  briar  patch,  but  which  may  cause  ex¬ 
quisite  pain  to  the  executive  branch.  An  example :  among  the  large  number 
of  dossiers  maintained  by  the  FBI  and  the  various  intelligence  and  security 
services  in  the  Pentagon  there  are  inevitably  some  whose  subjects  are  persons 
of  local  or  national  prominence.  Many  such  dossiers  contain  derogatory  ^  in¬ 
formation  2  which,  if  portentously  attributed  by  an  unfriendly  politician  to  “the 

fDeputy  General  Counsel  of  the  Army!  July,  1952  to  October  1,  1953;  Acting  General 
Counsel  in  August  and  September,  1953.  Member  of  the  District  of  Columbia  and  New 

York  Bars.  .  . 

L  Sec  Binkley,  President  and  Congress  40-41  (1947).  On  this  occasion,  the 

President  found  no  papers  which  might  not  properly  be  inspected  by  Congress.  But  four 
vrjfS  Inter  the  problem  recurred  when  a  committee  of  the  House  demanded  copies  of  the 
Instructions  and  other  documents  employed  in  connection  with  the  negotiation  of  a  treaty 
with  Great  Britain.  This  time  Washington  found  that  “a  just  regard  to  the  Constitution 
and  to  the  duty  of  my  office,  under  all  the  circumstances  of  this  case,  forbids  a  compliance 
with  your  request,”  1  Richardson,  Messages  and  Papers  of  the  Presidents  188 

(||P7). 

2,  The  kid u lion  in  a  file  of  such  information  does  not,  of  count,  mam  that  it  is  true, 
or  even  that  the  agency  thinks  it  is  true,  Th#  Invsitifators  limply  collect  all  available 
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files  of  the  FBI,”  might  produce  a  political  explosion.  Another  example :  the 
files  of  the  State  and  Defense  Departments  are  naturally  full  of  records  of  con¬ 
versations  between  the  governments  of  the  United  States  and  other  countries, 
the  disclosure  of  which  might  benefit  the  political  fortunes  of  the  Congressmen 
w  o  disclosed  them  in  approximate  proportion  to  its  adverse  effect  on  relations 
between  the  two  countries.  Hence,  it  is  not  surprising  that  legislative  demands 
for  information  and  executive  refusals  have  been  so  common  ;s  what  is  at  first  • 
blush  surprising  is  that  the  conflict  has  never  come  to  a  real  head. 

As  a  matter  of  constitutional  theory  the  problem  might  as  well  arise  between 

the  executive  and  the  judiciary,  or  the  legislative  and  the  judiciary.4  The  latter 

problem  seems  never  to  have  arisen,  probably  because  neither  branch  has  any 

information,  not  available  to  the  public,  which  is  of  much  interest  to  the  other. 

The  former  has  often  been  raised — in  situations  in  which  the  government  is, 

or  is  said  to  be,  in  exclusive  possession  of  relevant  evidence — and  has  given 

rise  to  a  considerable  body  of  case  law.  Most  such  cases  have  been  decided  on 

grounds  that  throw  at  best  a  flickering  and  feeble  light  on  the  main  question. 

Nevertheless,  because  these  cases  have  been  cited  as  authority,®  and  because 

it  is  at  least  true  that  there  are  no  better  judicial  precedents,  they  merit  dis¬ 
cussion. 

One  class  of  such  cases  deals  with  the  situation  in  which  a  subordinate 
federal  official,  directed  by  a  court  to  disclose  official  information  or  produce 
official  records,  pleads  a  departmental  regulation  forbidding  compliance  with 


re  th-  .SubjeCt  .  V"y  few  Po'hicians  (or  even  ordinary  successful  people)  go 

through  life  without  a  single  discreditable  incident  and  still  fewer  without  making  an 
enemy.  ® 

•  3.u  The  executlves  n*ht  t0  withhold  information  has  been  asserted  by  such  Presidents 

Clevdlnd"^5  Sn  TVrSV,S  Washing,on‘  *««*>».  Jackson.  Tyler,  Buchanan,  Gram.' 
C  eveland,  Roosevelt  I,  Coolidge,  Hoover,  Roosevelt  II,  Truman  and  Eisenhower  These 

prLreCin  p'aten  I"  Wolkinson-  Dema*d*  of  Congressional  Committees  for 
txecutwe  Papers,  10  Fed.  B.J.  103,  223,  319  (1949). 

vre«ionSirilarIy’.r  in,eres,in*  *ub»««  for  speculation  is  the  possible  reaction  of  a  con- 

prlctke  theTr^  TUL  T'”  I*”*™1  f°r  ®  committee’s  files.  In 

9  .  \  traffic  has  been  all  the  other  way,  although  once  or  twice  the  executive  has 

tha*  “  WOU'd/Pprtciate  information  a*  to  the  farts  on  which  congres- 

*>D*  °f  Se,“,0r  McCarthy's  figur“  «  Communists  in  govem- 

re,i' Jf;  'f’^2.?PS„AlT'Y  Gen-  4S-  49  I"  »  memorandum  to  the  President 

L?  •  '  H0USC  °"  Miy  17‘  1954‘  At,°™«y  General  Brownell  made  theTe 

™a  k  b'e  ,lnexact  assertion  that  ‘‘Courts  have  uniformly  held  that  the  President  and 
the  heads  of  departments  have  an  uncontrolled  discretion  to  withhold  [from  Congress] 
e  "formation  and  papers  m  the  public  interest  .  .  .”  N.Y.  Times,  May  18,  19S4  p  24 

won!  for  wo'r^TL ^re'v^ficle  whicT?  J  "Trandu,n*  was  Mfiedalmosi 

the  author  of  that  article  cited  no  ^  7 £?& 

appears  to  be  no  case  in  which  a  court  has  passed  on  an  executive  r<*fncaf  r 

“J”  TT”'  ““  & 

*is  £££*“  ”  °to . . .  •* i-  -Hkh 
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such  a  subpoena  without  the  previous  consent  of  the  head  of  the  department. 
An  act  of  Congress  has  long  authorized  the  head  of  each  executive  depart¬ 
ment  7  to  “prescribe  regulations,  not  inconsistent  with  law,  for  the  government 
of  his  Department  .  .  .  and  the  custody,  use  and  preservation  of  the  records, 
papers  and  property  appertaining  to  it.”8  It  is  certainly  true  that  the  courts 
have  consistently  treated  this  statute  as  validly  authorizing  the  department 
head  to  centralize  in  himself  discretion  to  grant  or  withhold  information  re¬ 
quested  by  a  court;  but  it  is  equally  true  that  they  have  sedulously  refrained 
from  passing  on  “the  ultimate  reach  of  the  authority  of  the  [department  head! 
to  refuse  to  produce  at  a  court's  order  the  government  papers  in  his  posses¬ 
sion.  .  .  ”9  Moreover,  these  decisions  plainly  furnish  no  guidance  as  to  the 
inherent  right  of  the  executive  to  withhold  information  from  Congress,  for 
they  are  based  on  an  act  of  Congress ;  what  Congress  hath  given,  Congress 
can  take  away.  For  example:  R.S.  161  could  scarcely  be  invoked  to  justify  a 
refusal  to  furnish  information  to  the  House  and  Senate  Committees  on  Govern¬ 
ment  Operations,  for  since  1928  an  act  of  Congress  has  provided  that  any  de¬ 
partment  of  the  executive  shall  give  them  “any  information  requested  of  it 
relating  to  any  matter  within  the  jurisdiction  of  said  Committee.”10  In  practice. 

6.  A  number  of  such  cases  arose  because,  before  the  Eighteenth  Amendment,  federal 
law  taxed  makers  and  sellers  of  spirits  whose  activities  might  be  quite  illegal  under  state 
law.  On  several  occasions  state  courts,  in  the  course  of  efforts  to  prosecute  moonshiners 
and  proprietors  of  blind  tigers,  attempted  to  compel  the  testimony  of  the  federal  gaugers, 
or  the  production  of  Treasury  records  as  to  the  operations  of  these  criminal  taxpayers. 
The  Treasury,  which  w^s  naturally  reluctant  to  penalize  full  disclosure  to  itself,  forbade 
its  excisemen  to  reveal  information  garnered  in  the  course  of  their  official  duties.  The 
validity  of  its  regulation  was  generally,  but  not  always,  upheld  until  the  problem  was  laid 
to  rest  by  the  decision  of  the  Supreme  Court  in  Boske  v.  Comingore,  177  U.S.  459  (1900). 
n.Q„  Stegall  v.  Thurman,  175  Fed.  813  (N.D.  Ga.  1910)  ;  In  re  Lamberton,  124  Fed.  446 
(W.D.  Ark.  1903).  Contra ,  In  re  Hirsch,  74  Fed.  928  (D.  Conn.  1896). 

7.  The  courts  seem  to  make  little  distinction  between  the  traditional  departments  and 
the  various  agencies  created  by  executive  order  or  statute.  Cf.  Appeal  of  SEC,  226  I  .2 
30!  (6th  Cir.  1955)  ;  Universal  Airline,  Inc.  v.  Eastern  Airlines,  Inc.,  188  F.2d  993,  999 

(D.C.  Cir.  1951). 

8.  Rrv.  Stat.  §  161  (1875),  5  U.S.C.  §  22  (1952). 

V,  United  States  ex  rcl.  Touhy  v.  Ragen,  340  U.S.  462,  467  (1951),  and,  in  particular 
th#  concurring  opinion  of  Mr.  Justice  Frankfurter  at  470,  472.  See  also  Ex  parte  Sackett,  74 
K.ld  M2,  924  (9th  Cir.  1935)  and  cases  cited  note  6  supra.  Yet  a  dictum  of  Learned  Hand, 
exemplifying  the  sporadic  fallibility  of  that  illustrious  judge,  cites  Boske  v.  Comingore 
RlMl  th#  Other  cases  referred  to  in  note  6  supra  for  the  proposition  that  it  is  ‘lawful  for  a 
department  of  the  government  to  suppress  documents,  even  when  they  will  help  determine 
#<mtrev«ril«»  between  third  persons.  .  .  See  United  States  v.  Andolschek,  142  F.2d  503, 

iQ$  (2d  Cir.  1944), 

| A  41  STAT*  (192$),  I  U.S.C.  8  105a  (1952).  The  statute  actually  names  the 
Cl  mil  nit  tv#  l  oil  Kxpendlturt*  In  the  Executive  Department,  the  predecessors  of  the  present 
CtfVtlVllHt#*  on  Government  Operation*.  Despite  it*  apparently  unambiguous  language,  its 
ItgllllUvc  HUlnry  can  b#  tta#d  to  ground  «  plausible  argument  that  the  ‘'information”  re- 
(erred  to  ha*  intended  tu  include  only  noncontro venial  types  which  the  executive  had 
)ifvvlouily  (nrnUhed  to  Coiigr#**  voluntarily,  tav  Wotkinwm,  input  note  3,  at  J22*23. 
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of  course,  when  the  executive  is  dealing  with  Congress  rather  than  the  courts, 
it  does  ™t  cite  R.S.  161  or  any  other  act  of  Congress  In  such  circuit,* ances, 
the  Attorney  General  invariably  asserts  a  constitut.onal  right,  under  the  p .  - 
ciple  of  separation  of  powers,  to  grant  or  withhold  in  the  executive  s  unfettered 

discretion.11 


Another  class  of  cases  deals  with  the  ‘'privilege”  of  the  executive  to  w  th 
hold  from  the  courts  certain  not  very  clearly  defined  categories  o  info  matmm 
\Uhough  there  have  been  too  few  of  these  cases  to  permit  the  accumulation  of 


a  body  of  case  law  clearly  drawing  the  line  between  privileged  unprivileged 
matter,1-  secrets  which  can  readily  he  classified  as  nuh toy  or  £ 


not  present  much  difficulty.  Thus,  in  one  of  the  oldest  of  ^ch  d^isions.^ the 
administrator  of  the  estate  of  a  deceased  spy  roug  su'  Hereased 


due  for  services  in  that  capacity  under  a  secret  contract  between  the  deceased 


c  ue  ior  services  m  uuu  .  - -  .  ,  r 

and  President  Lincoln.  The  Supreme  Court  affirmed  the  dismissal  of  the 


petition : 


“Public  policy  forbids  the  maintenance  of  any  suit  in  s 1 
the  trial  of  which  would  inevitably  lead  to  the  disclosure  of  matters  which 
the  law  itself  regards  as  confidential,  and  respecting  wici  jtjj 

the  confidence  to  he  violated.  On  this  principle  suits  cannot  be  mamtamed 
which  would  require  a  disclosure  of  the  confidences  of  the  confessional 
or  those  between  husband  and  wife.  .  .  Much  greater  reason  exists  for 
the  application  of  the  principle  to  cases  of  contract  for  secrct  services  w  ith 
the  government,  as  the  existence  of  a  contract  of  that  kind  is  itself  a  tact 

not  to  be  disclosed.”14 


The  latest  opinion  of  the  Supreme  Court  upholding  the  privilege,  United  States 
v  Reynolds,™  involved  matters  equally  easy  to  recognize  as  military  secrets— 
official  reports  dealing  with  the  causes  of  the  crash  of  an  Air  Force  plane 
loaded  with  experimental  electronic  equipment.  But  in  the  few  instances  tha 
have  arisen  the  courts  have  been  at  least  reluctant  to  place  within  the  privilege 
information  which  the  government  desired  to  keep  to  itself  for  reasons  ot  er 
than  military  or  diplomatic.  Thus,  courts  have  shown  reluctance  to  treat  as 
privileged  the  statements  of  witnesses  taken  by  the  FBI  in  the  course  of  a 


11  s,ee  e  a  in  addition  to  the  Memorandum  of  Attorney  General  Brownell,  supra 
.  Js.  the' ojn^  Oflttorney  Genera,  Jackson  at  <0  Ops.  Arr'v  Gsk.  45  (1941).  dec, in- 
ing  to  furnish  certain  FBI  reports  to  the  House  Committee  on  Naval  Affairs. 

12.  A  number  of  these  cases  arc  collected  and  discussed  in  Note,  41  Cornell  L.Q.  7 37 

(1956). 

13.  .Totten  v.  United  States,  92  U.S.  105  (1875). 

14  Id  at  107.  But  the  facts  of  the  Totten  case  do  not  seem  to  afford  a  very  good 
illustration  of  the  principle,  for  it  is  hard  to  see  how  the  disclosure  of  the  existence  of  the 
contract  could  have  harmed  the  national  interest,  long  after  the  completion  of  the  contract 
and  the  extinction  of  the  Confederacy.  Of  course,  if  the  contract  had  concerned  a  power 
.  with  which  the  United  States  had  been  trying  to  maintain  friendly,  or  at  least  diplomatic, 
relations,  the  reasoning  of  the  Court  would  have  been  more  cogent. 

15.  345  U.S.  1  (1953). 


executive  privilege 

„„u„,  — „  n :  -  * 

Naval  Board  of  Inquiry  m  a  similarly  _  ',icitlv  disclaiming  any  intent 

The  majority  in  the  Reynolds  cas  .  ^  institutional  ,wwer  of  the  cx- 

to  pass  one  way  or  the  other  on  discretion,  nevertheless  stated,  just 

ecutive  to  withhold  information  m  its  so  which  must  determine 

as  explicitly',  that  it  is  the  court.  of  privilege:  “Judicial 

whether  the  circumstances  are  appropnate J  £  caprice  of  exec- 

control  over  the  evidence  m  a  case  cannotU  ab^  ^  ^  this  deter- 

live  officers.”'8  The  knotty  probh  f  ^  J  WmseM  was  dismissed  with 
mination  without  forcing  at  '^a<1’  the  similar  difficulties  raised 

no  more  illuminating  answer  than 

by  claims  of  privilege  um  er  t  u  Court’s  statement  that  the  judge 

The  apparent  contradiction  cu  een  ffie  C  #  ^  0  prlVi- 

must  determine  the  nature  o  e  ^ret  a"  J  ‘  ition  that  the  head  of  an 
lege,  and  its  disclaimer  of  £  to  withhold  from  judicial  view  doeu- 

executive  department  has  absolute  P™"  Pres„mal.ly  the  Court  thought 

ments  in  his  custody,  can  perhaps  l,  .mJJ -I  »  J  there  would  he  no 

that  even  if  the  documents  were  to und  no  l ocuments.  Instead,  the  issue 

question  of  actually  compelling  0  resolve(t  against  the  govern- 

,o  which  the  doubtful  materials  referred  woul^bed  ^  was  that  since 

ment.  In  the  Reynolds  case,  h«wever‘  ^  J  ,  Rules  of  Civil  Procedure,  and 
the  Tort  Claims  Act  incorporates  the  unprivileged  documents,  the 

since  those  rules  penalize  only  refusal  ^  P^  ^  privileged  documents 

imposition  of  even  such  a  Pena  on  ternls  to  which  it  had  not  consented, 

would  subject  the  sovereign  o  i  d  information  related  against  e 

Deciding  the  issue  to  winch  the  uppres.  ^  ^  thjng  as  , ailmg 

government  would  "«».  of  course  ^ >pefhaps  the  Court  refused 

tzx&rx  <•  * «— - wi,h  ^ 

•  •  _  _  w7  /ir  [)  Pa.  1948),  voeated  on  other 

(A  O'Neill  v.  United  State.,  79  F.  St»  W  IE  j  cir  1949).  The  govern- 
UPOIIHtll  lid*  lie  III.  Alltmont  V.  United  States  ,he  pBl  agents  happened  to  be 

,  Ii  «h«  wmwwhat  malapropos  arguim  *  •  client  privilege.  1  he  ease 

SKyf  m  bar.  their  reports  were  covered  by  the  attorney  of  w  tll- 

I  I  HO  llWIllon  “<  koepb'K  »ccret  ,hc  "le.  y  t  numerous  to  cite,  h-i)-,  Scher 

sassrsa  sta « *. , -  <- 

NWtmntWl  Wm*  Aflfhur  '  4  '  J  t0  mnitary  and  diplomatic  secrets,  have 

HflH.lt  mtu,  *•;  <•  •' bf  claimed  merely  beeau.e  disclosure  ^  m«ht 

. .  ' " 

iMMMHi  I4W  *  t'M"  *’W..  '  .1  smiuIi  i>uk  a  ilmllar  view  In  Duncan  v. 
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compulsion  to  produce  the  document.14  But  a  distinction— if  the  Court  in- 
<-ti<e  one  between  the  threat  of  contempt  proceedings  and  other  forms  of 
pressure  is  of  somewhat  dubious  validity.  It  is  certain  that  there  have  been. 

poss!  le  that  there  may  be,  cabinet  officers  whose  incarceration  would  be 
much  less  inimical  to  the  public  welfare  than  mulcting  the  public  fisc  of  thump- 

mg  carnages  for  negligence;  it  is  hard  to  say  that  the  former  is  compulsion 
while  the  latter  is  not. 

The  Court  did  indeed,  in  the  course  of  its  dissertation  upon  the  scope  of  the 
privi  ege  and  the  consequences  of  its  invocation,  distinguish  criminal  prosecu¬ 
tion  holdings  that  the  government  must  play  a  sort  of  Truth  or  Consequences 

— ,  e-  '*  must  choose  between  acquittal  of  the  accused  and  the  production  of 
any  re  evant  material  in  its  possession,  even  though  the  government  might  be 
clearly  entitled  to  withhold  that  material  from  judicial  inspection.2*  But  it  did 
so  simply  on  the  ground  that  “such  rationale  has  no  application  in  a  civil 
forum  where  the  Government  is  not  the  moving  party,  but  is  a  defendant  only 
°"  t®rms. t0  "hich  it  has  consented.”21  In  other  words,  the  bedrock  on  which 
the  decision  rests  is  the  concept  of  sovereign  immunity.  It  contains  no  impli¬ 
cation  that  there  is  any  other  distinction  between  the  application  of  pressure 
by  threatening  the  loss  of  a  civil  suit  and  the  application  of  pressure  by 
threatening  the  loss  of  a  criminal  action.  Assuming  that  the  government  is  as 
interested  in  enforcing  the  criminal  law  as  it  is  in  preventing  unjustified  charges 
on  the  Treasury,  one  seems  about  as  effective  a  method  of  compelling  the  pro¬ 
duction  of  information  as  the  other,  and  both  seem  to  differ  in  degree  rather 
t  an  kind  from  coercion  by  the  threat  of  contempt  proceedings — although  the 

latter  would  no  doubt  have  a  more  abrasive  effect  on  relations  between  the 
executive  and  the  judiciary.22 

V'  VnJud  Sta‘M’  79  R  Supp-  830  <ED-  Pa-  1948)-  vacated  on 
.</  ounds  tub  nom.  Alltmom  v.  United  States,  174  F.2d  Ml  (3d  Cir.  1949).  There 

;  "  "Y**f  wh‘ch  prcsents  ‘h*  q««‘ion  Of  whether  a  court  would  attempt  to  com- 

'  0{  infom*tton  in  the  P°ssession  of  the  executive.  In  all  those  dis- 

....  ....V, lev,  ~  was  3  par,y>  50  that  it  had  in  fact 

,  IZ  'T  f  ,nft,rma",m-,he  ™ds  of  ius,ice  could  adequately  be  served 

W  '«  •‘“•""'t  "  the  issue  on  which  the  requested  evidence  was  alleged  to  bear 

„  J  un^AwL^"!!^'55  ?“  (2d  Cir  1946>  United  States  v.  Andol- 

(|94r>  11  '  7  /,  ,  '  ,944):  Cl  Edwards  V.  United  States,  312  U.S.  473,  480 

(i  •*!).  III.  .  hid, ‘it,  kft  ease,  a  prosecution  against  employees  of  the  Bureau  of  Internal 

cvrimc  ,,,  seeking  bribes,  did  not  In  fact  Involve  a  claim  of  privilege  based  on  the  nature 

selves  on'tl' "  *ll'  d,K  <*,lich  were  official  reports  by  the  defendants  them- 

srlve,  on  the  allegedly  criminous  transactions)  but  simply  another  instance  in  which  regu- 

#  2  no4w  Kaea^,re‘ary  °f  ,h*  TreaSUfy  U"der  KKV-  Stat-  §  161  (1875),  5  USC 
§  22  (1952)  forbade  disclosure  without  his  authority. 

21.  345  U.S.  at  12. 

v.  £genT  W°UCSr46®  OMn  ?  Mr  Ju4,ic*  Fra"kfur,er  in  United  State,  «r  ret.  Touhy 
agen,  U.b.  462  (1931)  assumes,  no  doubt  correctly  that  the  Aftnm.,,  r  i 

formatio  rCavl\byjUdicia'  Pr°cess  if  ,hat  were  necessary  to^om^  him  to  dfscSe" 
formaUon  wh.h  he  „  no,  privileged  to  withhold  Id.  at  472-73.  g  Land  v  Siar  W 

'U,L‘  Cir-  1951 )»  motion  for  stay  denied ,  341  U.S.  912  (1951). 
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Peering  darkly  through  the  glass  of  these  judicial  precedents,  not  always 
very  clear  nor  wholly  consistent  with  one  another,  one  can  deduce  the  follow¬ 
ing  propositions: 

(!)  Where  the  government  is  the  defendant  in  a  civil  suit,  it  may  be  com- 
i  'lled  to  choose  between  losing  the  suit  and  producing  an  unprivileged  docu¬ 
ment. 

(2)  Where  the  government  prosecutes  a  criminal  action,  it  may  be  com¬ 
pelled  to  choose  between  losing  the  action  and  producing  any  relevant  docu¬ 
ment,  even  one  which  is  privileged.  This  may  be  true  where  the  government 
U  the  plaintiff  in  a  civil  action.23 

(,})  The  courts  have  had  no  occasion  and  no  inclination  to  attempt  other 
methods  of  compelling  the  government  to  produce  evidence. 

( Ibviously,  none  of  this  is  of  direct  help  in  determining  whether  the  execu¬ 
tive  branch  has  an  inherent  constitutional  right  to  withhold  information  from 
the  courts,  let  alone  the  Congress.  Xor  is  this  paucity  of  authoritative  judicial 
precedent  alleviated  by  the  comparative  plethora  of  ipse  dixits  on  both  sides 
of  the  question.  Attorneys  General  have,  not  surprisingly,  invariably  supported 
the  constitutional  right  of  the  executive  to  withhold  information  from  the 
Congreil.94  Congress,  as  noted  above,  has  by  statute  declared  its  right  to  re¬ 
quire  Information.-*  And  a  recent  study  by  a  committee  of  Congress  came  to 
||lf»  •quiilly  predictable  conclusion  that  Congress  has  constitutional  authority  to 
require  the  heads  of  executive  agencies  to  release  information  upon  terms  and 
condition*  prescribed  by  Congress.211  The  same  committee,  indeed,  assembled 
a  p&nvl  of  learned  professors  and  eminent  counsel,  all  of  whom  espoused  similar 
tfliW*— although  they  did  so  on  grounds  of  polity  and  expediency,  for,  unlike 
thi  Attorneys  General,  they  frankly  recognized  the  absence  of  authoritative 
judicial  precedent.27 

Hi  Iff  Bank  Line  v.  United  States,  76  F.  Supp.  801,  803  (S.D.N.Y.  1948). 

|4,  £.0,,  thr  Memorandum  of  Attorney  General  Brownell,  supra  note  5 ;  40  Ops.  AtTy 
(JIN.  41  (1941)  |  25  Ops.  Att'y  Gen.  326  (1905). 

H,  41  Stat.  996  (1928),  5  U.S.C.  §  105a  (1952).  See  note  10  supra.  On  the  other 
Modi  ml  ion  J(c)  of  the  Administrative  Procedure  Act,  providing  that  matters  of  official 
f  MUftl  thill  be  made  available  to  proper  persons  “except  information  held  confidential  for 
,  |  wilt  found/1  seems  to  recognize  a  right  to  withhold  information.  60  Stat.  238 

(I944)f  I  U.S.C.  I  1002(c)  (1952).  The  trouble  is,  of  course,  that  the  act  omits  to  say 
Wh#  ll  (o  And  th«  good  cause. 

Ill  Study  by  the  Staff  of  the  House  Committee  on  Government  Operations,  The 
ftiffn  *f  Cone""  to  Obtain  Information  from  the  Executive  and  from  Other  Agencies 
»1  thi  Ptimi  Government,  26  (Committee  Print,  May  3,  1956)  ;  Memorandum  on  Pro - 
rrflWlW  Contempt  of  Congress  and  its  Committees,  80th  Cong.,  2d  Sess.  15 

(prltllfd  fur  (hi  Uftl  of  the  Committee  on  the  Judiciary,  January  6,  1948)  ;  Note,  43  Geo. 
MlM4,M7-4t(19SS). 

If.  In  H taring*  Before  the  Subcommittee  on  Availability  of  Information  from 

.  Dlfartmentt  and  o4gencia  of  the  House  Committee  on  Government  Operations, 

...•  ClM|.(  3  (19S6). 
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The  chances  are  not  particularly  good  that  the  courts  will  soon  be  called 
ujxm  to  decide  squarely  whether  the  executive  can  properly  resist  a  congres¬ 
sional  demand  for  information.  The  question  is  essentially  whether  such  re¬ 
sistance  amounts  to  a  punishable  contempt  of  Congress ;  and  there  seem  to  be 
in  the  last  analysis  but  two  ways  by  which  that  question  can  be  brought 
squarely  before  the  courts.  In  the  first  place,  such  a  contempt  might  be  dealt 
with  by  prosecution  under  the  statute  which  denounces  as  a  misdemeanor  re¬ 
fusal  to  appear  or  produce  papers  when  required  by  either  house  of  Congress,28 
and  the  corollary  provision  which  makes  it  the  duty  of  the  appropriate  United 
States  attorney  to  present  to  a  grand  jury  instances  of  such  refusal  certified 
to  him  by  the  House  or  Senate.-9  Although  the  President  and  the  heads  of 
executive  departments  have  repeatedly,  and  sometimes  brusquely,  rejected 
Mich  congressional  demands.  Congress  seems  never  to  have  reported  such  a 
case  to  the  United  States  Attorney,  nor  has  the  Attorney  General  ever  on  his 
own  motion  caused  one  of  them  to  be  prosecuted  under  this  statute.  It  seems, 
somehow,  improbable  that  he  ever  will— even  if  the  administration  should 
change  immediately  after  the  refusal.  Executive  esprit  de  corps  appears  to  be 
stronger  than  loyalty  to  party  shibboleths :  the  present  administration,  for 
example,  has  shown  itself  at  least  as  intransigent  as  its  predecessors  in  this 
respect,  to  both  Republican  and  Democratic  Congresses.30  Even  if  Congress 
should  certify  such  a  case  to  a  United  States  Attorney,  it  seems  intrinsically 
likely  that  the  Attorney  General  would  take  the  position  that  Congress  could 
not  constitutionally  command  its  prosecution. 

Secondly,  Congress  undoubtedly  has  power  to  punish  contempts  without 
invoking  the  aid  of  the  executive  and  the  judiciary,  by  the  simple  and  forth¬ 
right  process  of  causing  the  Sergeant  at  Arms  to  seize  the  offender  and  clap 
him  into  the  common  jail  of  the  District  of  Columbia  or  the  guardroom  of  the 
Capitol  Police  ;31  and  the  prisoner  can  then,  of  course,  try  out  the  propriety  of 

2&  Rgv,  Stat.  §  102  (1875),  as  amended,  2  U.S.C.  §  192  (1952).  Prosecutions  under 
itif  statute  have,  of  course,  multiplied  prodigiously  since  Congressmen  discovered  the  de¬ 
lights  of  investigation!.  Although  the  act  goes  back  to  1857,  the  Annotation  reveals  but 
tw®  profteu lions  under  It  in  its  first  seventy  years.  2  U.S.C.A.  §  192  (Supp.  1955). 

.  m  .1 m.  Stat,  §  104  (1871),  as  amended,  2  U.S.C  §  194  (1952). 

f&  Qtthg  gftidg  from  the  great  McCarthy  imbroglio  which  produced  Mr.  Brownell’s 
celebrated  mamorandun  (Mi  note  5  supra) t  see,  e.g-,  N.Y.  1  imes,  June  30,  1955,  p.  1,  cols. 
§jf  t  March  17,  1956,  p.  20,  col  3.  Within  a  year  of  its  accession  to  power,  the  present 
administration  wal  interposing  between  Senator  McCarthy  and  the  security  files  of  in¬ 
dividual  employees  the  same  Truman  directives  which  »*d  been  the  target  of  so  many 

Republican  oratorical  salvos. 

31.  Jumey  v.  McCracken,  294  U.S.  125  (1935) ;  McGrain  v.  Daugherty,  273  U.S.  135 
(1927) ;  see  Memorandum  on  Proceedings  Involving  Contempt  of  Congress  and  its  Com¬ 
mittees,  supra  note  26.  The  District  of  Columbia  jail  is  no  pleasure  resort,  especially  in 
summer,  and  the  Capitol  guardroom  is  probably  not  much  more  agreeable.  Normally,  of 
course,  even  in  the  case  of  private  persons.  Congress  has  preferred  the  more  convenient 
and  conventional  method  of  referring  alleged  contempts  to  the  Department  of  Justice  for 
prosecution  in  the  courts.  See,  e.g.,  United  States  v.  Klein  man,  107  F.  Supp.  407,  406 
(D.D.C.  1952). 
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ft.  «b.  b, 

«!*»•  Information  might  ^  o{  a  committee  of  Congress,  to  the 

Mmitltuibnal  functions  .  n33_would  furnish  the  courts  an  admir- 

ufthe  committee  *  ^  of  the  constitutional  authority  of 

gill#  oomion  to  decide  the  p  i  likely  to  arise.  Con- 

•>»  •»  •*  £ 

gw*  has  never  tn  the  past  H  th  through  the  Secret  Service 

}MMhln|  the  Sergeant  at  Arm  even  one  of  his  sUl)ordinateS.3< 

Hirikm  and  selae  the  person  of  the  ^TmosT  pugnlaous,  could  succeed  in  pro- 
N«»  *ven  Theodore  Roosevelt,  at  Ins  F >  &  than  ,;kely  that 

Whlng  the  Senate  into  such  extreme  measures. 

Cowell  never  will  resort  to  th«n  Court  may  yet  he  called  upon 

„  . .  ««  — 

to  fM*  the  CloK  ly  relate  1  «  S ■  y  ■  ^  liti  tion  to  which  the  govern- 

. .  “  .-rass*' 

«M  ft*  W****  ft.  situation  of  a 

miote  by  a  department  head  so  that  the  courts  may 

Mlbonilttal*  taVxlg  shelter  ><  nn<  executive's  discretion  to  grant  or 

m  hlVi  U,  decide  the  u, tin if.  to  make  the  hypo- 

1 ****•*»* 

."at  .be  executive  enjoy. 

JXA  «K,ton’ 11  m  cons,uu,i°“' iaw- <iucreiion  10 


n  c  16K  190  0880).  Modern  commentators 
U  a  Kllbourn.  v.  Thompson,  103  *  ;[)vestigative  power  than  is  suK- 

WINlM  live  Con«ri»»  m . .  .  Kilbourne  case.  Sec,  e.g.,  Fairman,  Mr.  Just.cf. 

■NHfir  l»me  of  the  lan|»M«e  n939)  But  the  Supreme  Court’s  most  recent 

BuSl  U  t..l  Court  “ 1  arc  constitutional  hmits-however  im- 

-  in^Sf.  See  United  States  v.  Rumel,  345  U.S.  41. 
%  United  State.  v.  Umont,  230  V 2d  312  (2d  Cir  1956)(  the  At- 

,  The  l>au«her,y  of  McGrain  V  Daugherty,  B3VS  Tni.vement  in  Harrs- 

l924) 

St  K ***«'• 340 us- 462 (195,)' and tex‘ at no,c 

•  *  '  '  .  . ,  i  .  .ui,  between  two  airlines  that  a  court  may  compel  a  Civil 

#,  It  hae  been  held  in  I  »uu  1  »  ,  ,  hi  in  his  official  capacity, 

ten  Med  lector  to  «.t,fy  J'™,  an>.  objection  to  such 

“I  '■  Tn:.:  sri 

.^trsitir^ku'^-  «.i~.  >•  ft-™ 

fijl IH  r,ld  9M,  1000  (D.C  cir.  Ml). 
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formation  shall  be  released  to  Congress.  Notwithstanding  the  battery  of  au¬ 
thorities  assembled  by  the  House  Committee  on  Government  Operations,88  the 
continuation  of  this  state  of  afTairs  does  not  seem  inimical  to  good  government. 
In  fact,  it  is  the  view  of  the  writer  that,  whereas  the  present  situation  is  quite 
tolerable,  unlimited  congressional  access  to  executive  information  (whether 
secrets  of  state*  or  merely  “official  information’30)  would  almost  certainly J 
he  intolerable.  A  number  of  practical  considerations  support  these  propositions;.  ' 

( 1 )  1  here  is  little  reason  to  believe  that,  in  practice,  the  lack  of  an  absolute  J 
power  to  compel  the  executive  to  produce  information  appreciably  handicaps 
Congress  in  the  exercise  of  its  legislative  function.  It  is  obvious  that  in  a  large 
majority  of  cases  it  is  greatly  to  the  advantage  of  the  executive  to  cooperate  | 
with  Congress,  and  in  a  large  majority  of  cases  it  does  so.  Congressional  con¬ 
trol  over  appropriations  and  legislation  is  an  excellent  guarantee  that  the  ex¬ 
ecutive  will  not  lightly  reject  a  congressional  request  for  information,  for  it  is 
well  aware  that  such  a  rejection  increases  the  chance  of  getting  either  no  legis-  jj 
lation  or  undesired  legislation. 

(2)  Congress  may  not  be  a  safe  repository  for  sensitive  information:  there 
can  be  no  guarantee  that  information  coming  into  the  hands  of  Congress  or 
the  whole  membership  of  one  of  its  major  committees  will  long  remain  secret.40  *jj 
Most  Congressmen  are,  of  course,  quite  as  trustworthy  as  most .  executive 
officials,  but  there  can  be  no  "security  program”  for  legislators.  There  is  no  I 
assurance,  if  our  democracy  is  to  be  maintained,  that  so  large  a  body  of  men  | 
will  not  include  a  percentage,  to  be  expected  on  statistical  grounds,  of  subver- 
sives,  alcoholics,  psychopaths  and  other  security  risks,  and  no  assurance  that  i 
the  seniority  system  will  not  place  such  a  security  risk  in  the  chairmanship  of 
an  important  committee.  Even  legislators  of  high  respectability  have  been  | 
known,  in  the  heat  of  partisan  passion',  to  place  the  national  interest  a  very  i 
!>oor  second  to  considerations  of  faction.41  If  these  premises  are  granted,  it 
follows  that,  as  a  practical  matter,  Congress  ought  not  to  be  given  an  absolute 
right  of  access  to  military  and  diplomatic  secret s.  If  such  a  right  existed,  it 


38.  Set  note  27  supra.  ^ 

exPerts  assembled  by  the  House  Committee  on  Government  Operations  % 
l»rn]M>*r(|  that  ( ongrets  be  given  unlimited  access  to  information  other  than  “state”  (Le 
i  ,  ®r  secrets.  *nd  that  an  independent  "Government  Information  Com- 

,*“on  cr**,'‘l  *°  l*»*s  on  executive  claims  that  matter  requested  by  Congress  falls 

within  the  category  of  'state  secrets."  See  Hearings,  supra  note  27,  at  462-65. 

40.  See,  e.g„  94  Cono.  Rec.  S724  (ISMS).  It  has  been  held  that  the  judiciary  cannot 
restrain  Congress  from  publishing  any  information  in  its  possession,  because  to  do  so 

7i07?d^r0r-,’ter.i!«V,e.tK;yi,J,.e  °i  leP»ration  of  powers.  Hearst  v.  Black,  87  F.2d  68, 
2.*,« 1C*  ^  r*  936  ^  *  Metho<llst  Federation  for  Social  Action  v.  Eastland,  141  F.  Sudd 
729,  731-32  (D.D.C.  1956).  These  cases  involved  the  confidential  information  of  private 
citizens,  but  the  rationale  seems  applicable  to  information  obtained  from  the  executive 

1ForXTCXa,mple’  in  !941  Senator  Burton  K-  Wheeler,  an  extreme  isolationist,  re¬ 
vealed  the  Navy  s  occupation  of  Iceland  while  the  operation  was  still  in  progress  and  the 
ships  involved  vulnerable  to  attack  by  submarines.  See  2  Morison  &  Commagm  The 
Growth  op  the  American  Republic  669  (3d  ed.  1942). 
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§l¥#f#lj  tAKCH  one’s  faith  in  legislative  moderation  to  foresee  Congress  prac- 
wlf.denia!  to  the  i>oint  of  refusing  to  peek  at  information  on  the  mere 
of  A  bureaucrat,  or  even  of  an  independent  Government  Information 
1,'ljltllltlNglcm,"4*  that  such  information  is  a  military  or  diplomatic  secret. 

There  arc  serious  weaknesses  in  the  assumption,  popular  among  liberals 
..v|$  Imppon  ut  the  moment  not  to  he  thinking  ulxxit  Senator  McCarthy,  that 
,  1  |g  |Mjllcy  ought  to  draw  a  sharp  distinction  between  “military  and  diplo- 
tltltli  lecreu”  on  the  one  hand  and  all  other  types  of  official  information  on 
o,. if  giving  Congress  free  access  to  the  latter.43  In  the  first  place,  the  line 
,  f  m  mean*  easy  to  draw,  even  when  the  best  of  faith  is  used :  there  is  not 

flftl  Information  in  the  tiles  of  the  State  and  Defense  Departments— of  a  sort 
Attract  congressional  interest — which  could  not  with  some  plausibility 
i  Security  classification,  if  the  executive  wished  to  withhold  it  on  that 
,  More  fundamentally,  however,  the  executive’s  interest  in  the  privacy 

1  4n  Other  types  of  information  is  not  less  than  its  interest  in  preserving 
£  military  and  diplomatic  secrets.  One  obvious  example  is  the  data,  derogatory 
tft  4  {HtrwUti  in  the  security  files  of  individuals.  Another,  perhaps  still  more 
i  l j  the  record  of  deliberations  incidental  to  the  making  of  policy 
i  ,  ;  H  Undoubtedly  the  official  who  makes  such  a  decision  should  be 
,  |})|f  fo  Congress  for  its  w’isdom.  Hut  the  sulxirdinate  civil  servants  who 
A,  him  ihould  be  answerable  only  to  him — i.c.%  they  should  he  able  to 
"BTUlHt  unpalatable  facts  and  make  unpopular  arguments  without  fear  of  being 
\  by  the  first  Congressman  who  needs  a  headline.45  This^ principle  is 
,  ,  i,  gbll  to  many  government  decisions;  it  finds  w'hat  is  probably  its  most 
J  KlWlUnj  Illustration  in  the  operation  of  the  employee  security  system,  lhe 
|flEL||$  |q  discharge  an  alleged  security  risk  resides  in  the  head  of  a  depart- 
|B  |  h|a  ||  thi  decision  and  his  the  responsibility  to  Congress.  If  the  depart - 
. ,i  |)ggd  ll  conscientious,  as  is  often  the  case,  he  personally  studies  such 


m  * 


*  Id  AC41 39  mpr& 

' '  •  MHfitiQi,  note  27,  at  462-63. 

Deputy  Attorney  General  recently  stated  that  the  policy  of  the  Department 
1  •  not  permit  disclosure  of  staff  memoranda  or  recommendations.”  See  58 

,  *  PuaT.  319,  320  (1956). 

,  HJ,,  ll(  j  ||  ||  siiential  to  efficient  and  effective  administration  that  employees  of 
’  R|  lulive  Branch  be  in  a  position  to  be  completely  candid  in  advising  with  each 
,1  on  official  matters,  and  because  it  is  not  in  the  public  interest  that  any  of  their 
jtmWItkini  or  communications  or  any  documents  or  reproductions  concerning  such 
,  1  ,  |  bl  diwlosed,  you  will  instruct  employes  of  your  Department  that  in  all  of 

•  < ii"  If  Alices  before  the  Subcommittee  of  the  Senate  Committee  on  Govern- 
H-Hti  Of  iritloni  regarding  the  inquiry  now  before  it  they  are  not  to  testify  to  any 

1  «ifiV«riltloni  or  communications  or  to  produce  any  such  documents  or  repro- 

P*1  SMlaM> ..." 

Ihl  President  to  the  Secretary  of  Defense,  May  17,  1954.  N.Y.  Times,  May 
'i  ■  ih  |4,  eat,  1,  The  weight  of  this  consideration  seems  tu  have  become  apparent 

•  i  Iffttively  recent  years.  So  astute  a  commentator  as  Wigmore,  for  example, 
*  |  •  i  tverluukl  It.  See  Whjmoke,  Evidence  §  2378a  (3d  ed,  1940). 
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cases  before  deciding.  Hut  obviously  be  cannot  start  from  scratch  with  an  un¬ 
digested  mass  of  papers;  he  must  have  advice.  In  the  Army,  as  elsewhere,  such 
cases  are  reviewed  by  screening  !>oards.  which  make  recommendations  to  the 
Secretary.  A  casus  belli  in  the  Army- McCarthy  Armageddon  was  the  Army’s 
’•epulse  of  the  Senator’s  attempt  to  subpoena  individual  members  of  these 
boards  and  cross-examine  them  to  find  out  who  had  voted  to  clear  employees 
whom  the  Senator  termed  subversive.46  It  is  obvious  that  if  the  Senator  had 
managed  to  stage  this  Roman  holiday  the  usefulness  of  the  security  review 
system  would  have  virtually  ended,  for  it  would  have  taken  a  man  of  quite 
exceptional  hardihood  and  integrity  to  exercise  his  judgment  unaffected  by  the 
Senator’s  hot  breath  on  the  nape  of  his  neck.  It  is  one  thing  for  a  cabinet  officer 
to  defend  a  decision  which,  however  just,  offends  the  prejudices  of  a  powerful 
Congressman  and,  very  probably,  a  highly  vocal  section  of  the  public;  it  is 
quite  another  thing  for  a  middle  aged,  middle-ranking  civil  servant,  who  needs 
his  job,  to  do  so.  The  Secretary’s  own  responsibility  to  Congress  for  wrong 
decisions  is  a  sufficient  guarantee  that  he  will  not  long  tolerate  incompetent  or 
disloyal  advisors;  and  he  is  certainly  in  a  much  better  position  to  detect  such 
undesirables  than  is  any  member,  or  even  any  committee,  of  Congress. 

The  other  side  of  the  case  was  eloquently  stated  by  Professor  Bernard 
Schwartz,  testifying  before  the  Subcommittee  on  Government  Information  of 
the  House  Committee  on  Government  Operations,  lie  said; 

“[Tlhe  overriding  danger  is  not  congressional  abuse  but  the  vesting  of 
unfettered  discretion  in  the  executive  to  surround  with  secrecy  all  its 
activities. 

M 

•  •  •  • 

“Those  wdio  are  concerned  with  the  possibility  of  legislative  abuse 
ignore  the  overriding  peril  of  the  present  century,  that  of  the  superstate 
with  its  omnipotent  administration,  unrestrained  by  any  checks  on  its  all 
pervasive  regulatory  activities,  so  vividly  pictured  by  George  Orwell  in 
his  novel  1984.  The  great  danger  today  is  1984,  not  Senator  McCarthy. 
If  the  elected  representatives  of  the  people  assert  their  right  to  lay  bare 
all  that  goes  on  within  the  executive,  that  danger  may  be  avoided.  An 
executive  whose  abuses  and  inadequacies  are  exposed  to  the  public  eye 
can  hardly  become  a  menace  to  constitutional  government.’’47 

The  plain  and  short  answer  to  this  is  that  neither  can  there  be  a  menace  to 
constitutional  government  by  an  executive  which  has  to  go  to  Congress  for 
every  cent  it  spends,  which  has  no  power  by  itself  to  raise  and  maintain  armed 
forces  and  w'hich  cannot  jail  its  citizens  except  under  a  law  passed  by  Congress 
and  after  proceedings  presided  over  by  an  independent  judiciary.  These  are 
the  factors  that  make  the  essential  difference  between  an  American  President 
and  Big  Brother — not  whether  Senator  McCarthy  is  or  is  not  allowed  to  pros¬ 
pect  in  the  security  files  of  charwomen,  junior  clerk-typists  and  building 

46.  The  Army  based  its  refusal  on  directives  of  President  Truman  which,  not  having 
been  revoked  by  the  new  administration,  were  still  in  force,  notably  his  directive  of  March 
13, 1948.  13  Fed.  Reg.  1359  ( 1948) . 

47.  Hearings ,  supra  note  27,  at  465. 
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guards.  Moreover,  on  the  pragmatic  basis  of  the  experience  of  the  last  decade 
or  so,  the  proposition  that  Congress  is  the  paladin  of  civil  liberties  and  the 

executive  their  foe  seems  at  least  debatable. 

In  practice,  of  course,  as  has  already  been  suggested,  the  executive  has  not 
“unfettered  discretion  ...  to  surround  with  secrecy  all  its  activities.”48  All 
but  a  minute  percentage  of  congressional  requests  for  information  are  honored 
promptly  and  even  with  a  show  of  cheerfulness,  for  the  very  good  reason  that 
the  executive  needs  from  Congress  cooperation  which  it  will  not  get  without 

reciprocating., 

\  the  irencrallv  satisfactory  modus  vivendi  which  has 


evolved  may  help  to  dispel  the  picture  of  the  executive  branch  in  the  character 
of  Domitian.  There  is,  of  course,  no  statute  that  sets  standards  for  the  release 
of  information  to  Congress,  and  only  sjioradically,  as  in  the  case  of  security 
files,  are  there  formal  executive  regulations.  Usually,  the  head  of  a  department 
has  an  aide— often  his  general  counsel — who  is  responsible  for  what  is  bureau¬ 
cratically  known  as  “legislative  liaison.”  The  aide  controls  the  flow  of  infor¬ 
mation  to  Congress,  referring  only  the  hottest  questions  to  his  boss.  Of  course 
the  abilities  and  view's  of  these  virtuosi  vary  widely,  and  most  of  them  play  by 
ear,  but,  according  to  the  writer’s  observation,  the  most  experienced  of  them 
agree  on  certain  fundamental  policies.  These  policies  may  be  briefly  sum¬ 
marized,  as  follows; 


(\)  No  fishing  expeditions  are  allowed.  The  initiators  of  a  congressional 
investigation  (who,  in  practice,  are  often  members  of  committee  staffs  rather 
than  the  Congressmen  themselves)  must  define  with  reasonable  precision  the 
general  area  which  they  intend  to  investigate  and  the  character  of  the  docu¬ 
ments  they  wish  to  see. 

(2)  No  “ raw ”  files  are  to  be  released.  The  files  requested  will  be  screened 
by  the  legislative  liaison  officer  or  one  of  his  assistants,  who  w'ill  remove  any 
documents  which,  in  his  judgment  (or,  as  in  the  case  of  individual  security 
files,  because  of  directives  of  higher  authority)  should  not  go  outside  the  ex¬ 
ecutive  branch.  There  can  be  no  blinking  the  fact  that  this  affords  an  oppor¬ 
tunity  for  serious  abuse.  It  is  entirely  justifiable  and  sometimes  necessary  to 
remove,  for  example,  genuine  military  or  diplomatic  secrets,  or  documents 
identifying  confidential  informants,  or  confidential  data  respecting  costs  or 
production  techniques  furnished  by  private  business.49  It  is  arguably  justifi¬ 
able,  for  the  reasons  outlined  above,  to  remove  recommendations  on  policy 
made  by  subordinate  officials,  or  documents  ( besides  the  above-mentioned  in¬ 
dividual  security  data)  containing  allegations  which,  although  unsubstantiated, 


48.  Ibid . 

49.  Compare  the  recent  action  of  the  Department  of  Justice  in  refusing  to  give  the 
House  Committee  on  the  Judiciary  access  to  the  files  relating  to  settlement  of  the  anti¬ 
trust  suit  against  American  Telephone  and  Telegraph  Company.  The  Deputy  Attorney 
General  said  that  such  action  “would  violate  the  confidential  nature  of  settlement  nego¬ 
tiations”  and  “discourage  defendants,  present  and  future,  from  entering  into  such  nego¬ 
tiations.”  See  58  Pub.  Util,  Fort.  319,  320  (1956). 
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might  work  irreparable  injury  to  private  reputations.  But  it  is  most  certainly 
unjustifiable  to  remove  part  of  a  file  simply  because  it  betrays  administrative 
stupidity  or  inertia.  The  temptation  to  indulge  in  just  such  an  abuse  is,  of 
course,  considerable.  The  only  answers  to  this  objection  are  first,  that  the  risk 
of  abuse  and  consequent  prejudice  to  efficient  government  which  it  raises  is 
on  the  whole  less  than  the  risk  inherent  in  giving  Congress  free  access  to 
executive  files;  and  second,  that  in  practice,  competent  department  heads 
sooner  or  later  learn  the  truth  of  the  homely  maxim  about  honesty  as  a  policy 
in  their  dealings  with  Congress.  It  pays  better  to  admit  errors  and  correct  them 
than  to  deny  their  existence ;  Congress,  when  it  embarks  on  an  investigation 
of  an  executive  abuse,  usually  has  other  sources  of  information — e.g.,  dis¬ 
gruntled  contractors  or  bidders — than  the  files  of  the  executive,  and  these  other 

sources,  if  untempered  by  complete  disclosure,  are  likely  to  make  matters  look 
much  worse  than  they  really  are. 

(3)  Congressional  recipients  oj  classified  information  must  themselves  be 
subjected  to  a  security  check.  Committees  of  Congressmen  and  their  aides  are, 
of  course,  constantly  given  access  to  military  and  diplomatic  secrets.  The  De¬ 
partment  of  Defense  applies  to  members  of  committee  staffs  the  same  criteria 
which  it  applies  to  its  own  employees  and  grants  them  appropriate  clearances, 
the  committee  chairman  being  always  formally  reminded  of  the  statutes  and 
regulations  applicable  to  any  such  information  transmitted.  Congressman  them¬ 
selves  are  a  more  delicate  problem.  The  executive  is  naturally  reluctant  to  say 
outright  that  a  member  of  a  coordinate  branch  of  government  is  not  regarded 
as  a  proper  person  to  be  trusted  with  his  country’s  secrets — although  it  has 
done  so  on  occasion.50  Seniority  may  bring  a  security  risk  to  the  chair  of  an 
important  committee  or  subcommittee.  Fortunately,  this  has  never  happened ; 
if  and  when  it  does,  great  finesse  will  be  required  to  solve  the  resulting  prob¬ 
lems  of  committee  access  to  executive  information. 

(4)  The  executive  should  have  a  chance  to  comment  on  any  resulting  com¬ 
mittee  report  before  it  is  published.  The  more  responsible  committee  chairmen 
usually  agree  to  some  such  arrangement,  the  utility  of  which  is  obvious.  Bona 
fide  mistakes  can  be  eliminated  in  this  way,  and  both  sides  of  a  disputed  ques¬ 
tion  brought  out.  A  committee  is,  of  course,  under  no  obligation  to  submit  its 
drafts  to  such  a  preview  or,  if  it  does  so,  to  accept  any  of  the  executive’s  com¬ 
ments  and  suggestions.  Some  chairmen  are  unwilling  to  permit  their  reports 
to  be  inspected  before  they  are  made  public-perhaps  because  they  feel  it 

wasteful  to  dull  a  sparkling,  sensational  allegation  by  exposing  it  to  lackluster 
facts. 

These  principles  are,  of  course,  primarily  designed  for  dealing  with  respon¬ 
sible  committees,  who  are  trying  to  fulfill  a  legislative  function  beyond  the  mere 
capture  of  headlines.  Rules  for  dealing  with  the  guerillas,  the  Congressional 
Comanches,  are  naturally  far  harder  to  formulate.  Still,  there  are  one  or  two 
basic,  simple  principles  which,  based  on  the  experience  of  the  present  writer, 

SO.  Representative  Robert  L.  Condon  of  California  was  barred  from  a  test  of  nuclear 
weapons  in  May,  1953.  See  N.Y.  Times,  July  6,  1953,  p.  12,  col.  1. 
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the  executive  ought  as  a  general  thing  to  employ  in  dealing  with  the  irrespon- 
sibles.  For  example,  the  brunt  of  denying  a  demand  for  information,  which 
cannot  be  acceded  to,  should  be  borne  at  the  highest  level — by  the  department 
head  and  even,  if  the  matter  is  important  enough,  by  the  President.51  It  is  un¬ 
fair  and  unwise  to  expect  a  subordinate  official  to  weather  the  congressional 
blast  alone.  Thus,  if  it  can  be  predicted — as  it  frequently  can  be — that  Senator 
Soand-So  is  going  to  demand  from  an  official  witness  information  which 
should  not  be  disclosed,  the  witness  should  carry  up  to  the  Hill  in  his  pocket 
a  letter  from  the  department  head,  describing  in  some  detail  the  prohibited 
categories  of  information  and  instructing  him  to  refer  demands  for  such  data — 
courteously  to  the  signer  of  the  letter.  If  trouble  is  anticipated,  the  witness 
might,  moreover,  to  be  accompanied  by  counsel.  It  takes  a  lawyer,  and  a  fairly 
astute  and  cool-headed  one  at  that,  to  deal  with  such  maneuvers  as  vociferous 
insistence  that  a  witness,  barred  from  saying  what  he  has  done  or  will  do  in 
his  official  capacity  in  an  actual  case,  give  his  “personal  opinion”  as  to  what 
ought  to  be  done  in  a  hypothetical  case  closely  resembling  the  actual  one.  An¬ 
other  Sound  principle  is  to  produce  promptly,  and  publicize  as  widely  as  pos¬ 
sible,  all  the  germane  facts  ( such  as  the  context  from  which  misleading  ex- 
cerpts  have  been  torn)  which  can  be  released,  together  with  an  explanation  of 
the  reasons — which  had  better  be  good— for  withholding  the  others.  The  ruses 
ile  guerre  of  the  legislative  Jranc-tireurs  are,  naturally,  extremely  varied,  and 
certainly  the  author  of  this  paper  would  not  and  could  not  attempt  to  catalogue 
them  all ;  but  it  seems  to  be  true,  if  banal,  that  the  impact  of  most  of  them  is 
minimized  by  maximum  candor  and  disclosure  on  the  part  of  the  executive 
branch. 

Conclusion 

A  situation  so  ambiguous  and  muddled  cannot  fail  to  distress  the  tidy- 
minded  constitutionalist.  And  yet  there  is  every  prospect  that  it  will  continue 
im  some  time  to  come,  hor  reasons  given  it  is  not  likely  soon  to  be  cleared  up 
l’\  judicial  decision.  An  act  of  Congress,  even  if  it  avoided  or  surmounted  a 
presidential  veto,  would  simply  beg  the  question.52  An  amendment  to  the 
•  < institution  would  at  least  meet  the  problem  squarely  \  in  view  of  the  recent 
\ogue  <if  amendments  designed  to  limit  the  pow’ers  of  the  executive,  it  is  per¬ 
haps  a  matter  of  some  surprise  that  none  such  has  been  seriously  proposed. 
Perhaps  this  is  so  because,  on  the  whole,  a  good  case  can  be  made  out  for  the 
proposition  that  the  present  imprecise  situation  is,  in  fact,  reasonably  satis¬ 
factory.  Neither  the  executive  nor  the  Congress  is  very  sure  of  its  rights,  and 
f>oth  usually  evince  a  tactful  disposition  not  to  push  the  assertion  of  their  rights 
to  abusive  extremes.  Of  such  is  the  system  of  checks  and  balances. 

51.  I  •{.}  *  the  Truman  directive  cited  in  note  46  supra,  and  the  Eisenhower  directive 
cited  in  note  45  supra . 

52.  In  1948  the  House  passed  a  Joint  Resolution  in  substance  purporting  to  require 
the  executive  to  furnish  to  all  House  and  Senate  committees  any  information  the  commit- 
h*Ci  might  deem  necessary.  H.R.J.  Res.  342,  80th  Cong.,  2d  Scss.  (1948)  ;  see  94  Cong. 
Nkc.  58 '1  (1948).  The  Resolution  died  in  the  Senate. 
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Mr  CT  AYMAX  Professor  Bishop,  you  may  have  covered  some  of  th 
yourSSnt,  tat  i  tadn’t  seen  year  statement  before^ 

the  Congress? 

£  IrMa^nytfnt  that  would  spirally  authorise  ,b 
heads  of  departments  to  withhold  infor mation  . 

Mr.  Bishop.  No,  sir.  I  don’t.  . 

You  say  “specifically”? 

Mr  Rtwop^I  sav^'no.  Of  course,  you  can  argue,  as  often  has  bee 
argued,  that  this  is  Implicit  in  the  system  of  separation  of  powers,  an 

S°Mr.  Slayman.  Aside  from  whatever  authority  may  be  delegated^ 

keenimr  statute  which  was  recently  amended  by  the  Mennm^s  i  o 

my  opinion,  it  never  could  be  properly  invoked  to  withhold  mtormM 

tion  from  Congress,  although  it  was.  DOwer  of  the 

Lea  vine  that  statute  to  one  side,  I  think  that  all  ol  tue  powei  01  i 

heads  of  departments  that  is,  the  traditional  departments  of  the  Gov 

ernment  as  distinct  from  agencies  created  by  Congress,  does  co 

from  the  President,  including  this  power.  executr 

Mr.  Slayman.  And  that  is  referring  to  the  heads  of  the  executi 

departments,  the  traditional  Cabinet  officers . 

M?!  S^Jwhat  about  other  executive  branch  agencies  anj 

commissions?  .  . 

WrifS  my  ototonf  wtat  ?o3,ey  have  ought  to  be  found  witol 
in  fte  four^on  e."  of’the  statutes  which  create  them,  but  I  not.  that 
n  practice  the  .marts  have  tended  to  treat  them  on  petty  much  to 
same  footing  as  the  traditional  departments.  That  is  all  I  can  s  y 

“l"  Slatman.  Well,  assuming  for  the  take  of  this  ditautaion  that 
thA  President  may  delegate  the  exercise  of  the  powei ,  the  executrv| 
privilege,”  how  fir  do  you  think  lie  can  delegate  that  exercise,  and  to 

"  M^  Bishop.  Well  I  would  be  getting  into  very  deep  water  indeed 
were  I  to  try  to  answer  the  question  how  far  down  the  Presiden  can 

del*f? General  rule,  in  practice  his  delegation  does  not  extend  below 
the  Cabinet  level  except  in  certain  instances,  where,  for  example,  tie 
Pi  r>f  Fnmneers  of  the  Army  has  certain  functions,  and  so  on.  1 
I  have  tadS  »m?tn.uhle  myself  sometimes  with  to  question  of  how 
far  the  Secretary  of  the  Department  can  delegate  his  powers  down.  1 


lu  practice  again,  he  seems  to  1* 

Whether  that  is  good  practice  or  not,  I  do  a  good  way 

SpliKh<>Soum  game  tries’havc  too  made  in  recent  yearn,  but  I 
don't  think  it  can  be  done.  ,  •  ,  i-i  : .  | ,(>  done  because 

Mr.  Slayman.  You  mean  you  don  t  think  it  can  ne  ao 
■VO;  don’t  think  tore  “  ft f£  J  practical  impossibility  for 

tiKa^^fa’ISariurtfnot  » 

ptah^tansibUily That  heT  siuck  with  always,  but  the  powers 

MuS-VS?'  You  have  been  Associate  General  Counsel  and  Act- 

"'£.Ts™r°“Ti;“n  AcSally  to  title  was  Deputy  General 
( Counsel.  It  comes  to  about  the  same  t  iLg.  jie  jms  the  power 

!JT I’etoto^fM  relulagons  or  drmcti.es  or  memoranda- 
which  are  available  to  everybody.  delegation  of  the 

a,£is.Wpo™r?tKS  bein'  some^recognized  a„“d  established 

form * 

Mr.  Bishop.  Public  form ;  yes,  sir. 

|  Mr.  Slayman.  Public  form.  some  provision  for 

'"ifrsSS^^WdMnw,  addressing  ourselves  to  the  Prjitart 
letter  of  May  17, 1954,  which  was  address^  swrafi<»%t  A 

lory, Of  Defense  and  by  rta  SSJarthTheSngs,  do  yon  think 
employees  appearing  at  the  A  y  /  executive  departments 

h,i ife  I’eS™  to"pSto:sBkter  of  May  17,  1954,  is  set  forth  as 

exhibit  ft  at  p.  274  of  the  appendix.)  I  think  it  can 

Mr.  Bishop.  Well,*  I  beW >  rt  «  LlTim^f  a  long  series  of 
properly  he  cited  m  the  sense  tha  •  jnformation.  It  is 

executive  assertions  of  discie^  have  indicated,  in  its  terms 

"hldtadt  to  Secretary^ of  Derins.  a'nd  to  the  disclosure  of  inform.- 

'  MSSSfCSf yield  < 
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Senator  Hruska.  It  is  a  precedent,  Mr.  Bishop,  but  it  is  a  pretty 
well  established  and  deep-rooted  precedent,  isn’t  it?  There  are  simi¬ 
lar  precedents  which  go  back  a  long,  long  time.  It  is  nothing  novel 
at  all. 


Mr.  Bishop.  Yes,  sir.  That  is  correct. 

Senator  Hruska.  A  little  bit  ago,  you  suggested  there  was  nothing 
explicit  in  the  Constitution,  and  yet  for  over  150  years  the  same  kind 
of  precedent  has  not  only  been  published,  but  it  has  been  resorted  to 
and  been  used  and  made  effective,  hasn’t  it  ? 

Mr.  Bishop.  As  a  matter  of  history,  there  is  no  doubt  there  is,  as 
you  say,  a  chain  of  precedent  going  right  back  to  George  Washington. 

Senator  Hruska.  And  very  often  we  resort  to  precedents  of  that 
time  to  establish  the  character  of  the  constitutional  provisions  and 
what  they  really  mean. 

Mr.  Bishop.  That  is  an  important  part  of  our  system  of  government, 


yes* 

Senator  Hruska.  It  is  a  very  important  part.  I  just  didn’t  want 
the  record  to  remain  in  the  shape  where  it  might  be  concluded  from 
the  statements  or  testimony  in  it  that  there  is  nothing  in  the  Con¬ 
stitution  to  support  the  position  taken  by  the  President,  for  example, 
in  the  May  17  letter  and  by  virtually  each  and  every  one  of  his  pre¬ 
decessors  in  the  White  House. 

Mr.  Bishop.  What  I  meant,  sir,  was  that  there  is  nothing  in  the 
wording  of  the  Constitution  which  I  could  point  to  and  say,  “This  set¬ 
tles  the  question.” 

Senator  Hruska.  And  yet,  each  President  who  asserted  that  pre¬ 
cedent  found  sufficient  words  in  the  Constitution,  didn’t  he,  not  in 
the  form  of  a  ruling  but  certainly  on  the  foundation  of  the  separation 
of  powers  and  on  all  the  other  provisions  in  the  Constitution?  Each 
of  those  men  occupying  the  White  House  in  the  President’s  chair 
found  ample  words  in  the  Constitution  to  lay  a  foundation  for  their 
actions,  did  they  not  ? 

Mr.  Bishop.  They  based  their  actions  on  the  Constitution. 

Senator  Hruska.  And  the  Congress  has  consistently  recognized 
that  even  in  such  instances,  for  example,  as  in  the  formation  and  the 
passage  of  the  Atomic  Energy  Act  of  1946  ? 

Mr.  Bishop.  Yes,  sir. 

I  think  that  with  a  few  exceptions,  historical  exceptions  again — 
well,  I  can  say  categorically  that  Congress  has  never  pushed  any  as¬ 
sertion  of  what  right  it  may  have  to  demand  information  to  a  real 
test.  That  is  true. 

Senator  Hruska.  And  that  has  been  true  regardless  of  the  party — 
sometimes  one  party  and  sometimes  the  other  party — but  that  has 
been  true — Senator  McMahon,  for  example ;  Sam  Rayburn,  the  pres¬ 
ent  Speaker  of  the  House ;  and  we  can  go  right  down  the  line.  It  has 
not  been  a  matter  of  partisanship. 

Mr.  Bishop.  No,  sir,  so  far  as  T  know,  it  never  has  been. 

Senator  Hruska.  And  the  precedent  has  been  consistently  recog¬ 
nized  by  the  leaders  in  Congress  throughout  these  years. 

Mr.  Bishop.  I  think  that  is  a  fair  statement. 

As  I  say,  there  are  some  cases  in  which  some  Congressmen  have 
made,  wrongly,  as  I  think,  rather  extreme  claims  to  demand  informa¬ 
tion  from  the  Executive.  You  spoke  of  leaders  of  Congress.  In  this 
sense,  I  think  that  is  true. 
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Senator  Ervix.  I  believe  you  stated  initially  that  this  doctrine  was 

Implicit  in  the  Constitution  but  not  expressed. 

Mr,  Bishop.  I  said  it  was  not  expressed,  sir.  I  also  said  that  the 
executive  branch  has  always  said  it  to  be  implicit  in  the  Constitu¬ 
tion,  That  happens  to  be  my  personal  opinion,  too,  for  what  it  is 

worth. 

Senator  Ervix.  Now,  the  provision  of  the  statutes  dealing  with 
atomic  energy  authorizing  withholding  of  information  could  very 
Well  be  reconciled  as  an  exercise  of  the  constitutional  power  of  Con- 
>? ail  as  a  repository  of  all  the  legislative  power  of  the  I  ederal  Gov¬ 
ernment,  could  it  not? 

Mr.  Bishop.  Yes,  sir.  I  think  it  could  be. 

Senator  Ervix.  Tn  other  words,  could  it  be  reconciled  with  that 
father  than  with  any  implicit  power  on  the  part  of  the  executive 
branch  to  withhold  information  ? 

Mr.  Bishop.  In  itself,  it  could  be  evidence  either  way. 

Mr,  Slaymax.  Mr.  Chairman  and  Senator  Hruska,  we  have  Gen- 
erxl  Accounting  Office  witnesses  to  follow  Mr.  Bishop  this  morning. 
I  think  they  will  address  themselves  to  the  specific  authority  they 
have  as  an  agency  of  the  legislative  branch.  So,  I.  would  like  to  return 
the  question  raised  over  the  years  concerning  recognition  of  this 

^executive  privilege.”  . 

i  ‘rofftisor  Bishop,  in  historical  assertion  of  the  privilege,  hasn't-  the 
Ivtlage  been  asserted  by  the  executive?  And  if  there  has  been  a 
nxfltency,  it  has  been  a  consistency  of  assertion  by  chief  executives  ? 
Mr,  Bishop.  The  Executive  has  certainly  done  it  oftener  and  more 
eonsilttntly,  as  I  indicated.  There  have  been  some  exceptions  to  con- 
rtsslona!  recognition  of  the  privilege — although  I  think  it  fair  to  say 
t|  generally  speaking,  leaders  of  Congress  have  recognized  it — but 
fftere  is  no  doubt  that  the  loudest  and  most  frequent  assertions  of  the 
power  to  withhold  have  come  from  the  executive  branch. 

\Ir,  Slayman.  Now,  in  your  knowledge  and  study  of  the  law,  have 
OU  ever  found  that  any  Federal  court  has  ever  passed  directly  on 
question  ? 

Mir.  Bishop.  No,  sir.  I  have  not. 

Mf,  Slayman.  In  a  memorandum  submitted  to  this  subcommittee 
by  the  Attorney  General,  it  was  asserted : 

Kor  art  the  instances  lacking  where  the  aid  of  a  court  was  sought  to  obtain 
filiation  fro®  a  President  and  the  heads  of  departments. 

You  don’t  find  any  history  of  a  court  ease  where  the  court  passed 
Oft  the  queation  of  the  power  to  obtain  the  information  from  the  Pres¬ 
ident  or  the  heads  of  departments  ? 

[r.  Bishop.  The  power  of  Congress? 

\tr.  Slayman.  Yes. 

|Jr,  Bishop.  No.  I  do  not.  And  I  know  of  none  of  my  colleagues 
Oft  the  faculty  who  know  of  any  such  case,  either. 

‘Ir.  Slayman.  So  this  is  an  unresolved  judicial  issue? 
fr.  Bishop.  As  far  as  the  judiciary  itself  is  concerned  I  agree  with 

that  |  yes,  sir.  ... 

Mr.  Slayman.  Have  you  considered  the  question  of  the  assertion 
of  the  right  of  Congrese  to  obtain  information  and,  therefore,  the 
efusal  of  the  executive  to  furnish  the  information  with  the  Utter 
wing  the  exception  to  the  first  generel  rule?  Or  do  you  think  that 
is  too  broad  ? 


, 
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Mr.  Bishop.  I  think  it  is  certainly  true  that  in  practice  refusals  of 
the  executive  to  furnish  information  are  very  exceptional.  They  have 
come  along,  of  course,  in  a  great  many  administrations,  but  while  I 
couldn’t  give  a  statistic,  I  would  be  surprised  if  more  than  about  one- 
tenth  of  1  percent  of  congressional  requests  for  information  are  in 
practice  turned  down  by  the  executive. 

Mr.  Slayman.  And  you  think  there  should  be  exceptions? 

Mr.  Bishop.  I  think  there  should  be,  yes. 

Mr.  Slayman.  And  you  have  favored  a  uniform,  if  possible,  set  of 
rules  and  regulations? 

Mr.  Bishop.  As  uniform  as  possible. 

Mr.  Slayman.  As  uniform  as  possible. 

Then,  let  us  turn  back  to  that  letter  of  May  17, 1954,  again.  It  was 
for  guidance  of  Defense  Department  employees  in  specific  hearings, 
the  Army-McCarthy  hearings.  Subsequently,  the  letter  has  been  cited 
elsewhere  as  precedent.  Don’t  you  think  there  is  possibility  of  a  bad 
Government  practice  here — citing  the  letter  of  one  department  for  a 
practice  in  different  departments  and  agencies? 

Mr.  Bishop.  I  can  well  imagine  a  situation  in  which  the  circum¬ 
stances  which  gave  rise  to  that  letter  would  be  so  different  from  the 
problem  actually  presented  that  it  should  not  constitute  a  fair  prece¬ 
dent,  yes. 

Mr.  Slayman.  I  have  one  more  question,  Mr.  Chairman. 

Changing  the  area — do  you  think  there  is  a  dividing  line  between 
what  letters  or  communications  a  White  House  adviser  or  staff  em¬ 
ployee  may  withhold  from  the  Congress  and  those  he  may  not? 

Mr.  Bishop.  At  present,  I  know  of  no  clear  dividing  line  except 
in  limited  areas.  I  mentioned  the  security  files  of  individuals.  I 
think  that  is  pretty  clear  now,  and  to  a  certain  extent,  perhaps,  mili¬ 
tary  information,  but  otherwise  it  seems  to  me  the  line  is  at  present 
extremely  fuzzy. 

Mr.  Slayman.  Do  you  think  all  such  communications  of  the  imme¬ 
diate  White  House  official  family  should  be  protected? 

Mr.  Bishop.  All  such?  No,  sir.  I  do  not. 

Mr.  Slayman.  I  have  no  further  questions. 

Mr.  Bishop.  When  you  say  “protected,”  again  I  think  there  is 
power  to  withhold  them,  but  I  don’t  think  the  power  should  invari¬ 
ably  be  exercised  to  withhold  them;  no. 

Senator  Ervin.  This  situation  which  exists  by  reason  of  the  as¬ 
sertion  of  this  power  is  a  very  good  illustration  of  the  unfortunate 
fact  that  sometimes  the  wisdom  of  those  who  exercise  power  is  not 
commensurate  with  the  power ;  is  it  not  ? 

Mr.  Bishop*.  Yes,  sir.  That  is  exactly  what  it  is. 

Senator  Ervin.  In  other  words,  it  is  virtually  impossible  to  vest 
the  governmental  power  in  any  individual  official  or  any  agency 
without  at  the  same  time  giving  that  individual  official  or  that  agency 
the  power  to  abuse  the  power? 

Mr.  Bishop.  I  am  afraid  that  is  true.  I  don't  think  it  is  possible 
to  set  up  an  absolute  guarantee  against  abuse  of  that  power  or  any 
other  power. 

Senator  Ervin.  Now,  the  counsel  and  you  alluded  a  moment  ago 
to  some  of  the  matters  involved  in  the  so-called  McCarthy  hearing. 

Mr.  Bishop.  I  remember  it  vividly,  sir. 
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Manat  or  Ervin.  I  remember  that  phases  of  that  matter,  namely, 
llllt  relating  to  General  Z wicker,  and  that  relating  to  the  question 
they  need  to  ask  on  these  postal  cards,  who  promoted  Peress  were  in¬ 
volved  in  four  different  congressional  investigations. 

Mr.  Humor.  Yes,  sir.  I  remember. 

Heiliilor  Ervin.  I  participated  in  three  of  them.  The  question  had 
originally  arisen  in  the  Army-McCarthy  hearing. 

Phe  II  rat  three  hearings  proceeded  without  sufficient  information 
for  it  to  reach  a  determination  of  the  question.  On  the  fourth  time, 
former  Governor  Brucker  came  before  the  committee  acting  as  coun- 
m\  for  t  he  Defense  Department,  and  with  the  wisdom  gained  by  ex- 
HM'lanca,  laid  all  the  cards  right  squarely  on  the  table  and  made  the 
fhole  proposition  clear  as  the  noonday  sun  that  all  that  great  tur¬ 
moil  came  out  of  the  fact  that  at  that  time  the  Army  had  no  regula¬ 
tion  really  dealing  with  the  question  of  a  Communist  in  military 

*H  vlefl, 

Mr.  Bishop,  I  guess  that  is  right,  sir. 

WiMiator  Ervin.  And  the  people  in  the  Department  of  the  Army 
tyatH  attempting  to  act  without  anything  much  to  guide  them,  and 
tilt  ravalnt  ions  which  were  made  at  the  time  Governor  Brucker  ap- 
lUrtMl  before  the  committee  could  just  as  well  have  been  made  a  year 

loifore, 

Mr.  Hook >p,  I  agree  with  that  completely. 

Hah  at  or  Ervin.  And  a  large  part  of  that  controversy  could  have 
bail  avoided.  Governor  Brucker  came  in  and  exercised  some  right 
m|  wladom  in  connection  with  his  power, 
r,  Bmiiop.  I  agree  with  that  completely. 

Ilintor  Ervin.  In  other  words,  he  displayed - 

r,  Bum  op,  I  think  he  displayed  great  commonsense  in  that  situa¬ 

tion. 

Htmator  Ervin.  I  agree  with  you.  I  think  that  is  one  of  the  most 
NlHltll*kabla  II  hurt  rations  of  the  soundness  of  your  suggestions  about 
thl  advisability  or  attempting  to  devise  some  rules  that  would  guide 
MW  RJlilldo*  of  the  power  under  consideration.  It  is  very  difficult  for 
I  i  III  to  know  exactly  how  to  exercise  power  wisely;  and  I  can  sym- 
i  Ioa  Vary  deeply  with  General  Weible  who  was  involved  in  this 
Util  tar.  and  who  was  required  to  act  without  any  kind  of  a  regulation 
b  Militia  hi!  action, 

]  If.  BfaUOP.  Yes*  sir,  That  can  be  very  tough.  I  was  in  somewhat 

1  Mama  nituation  myself  in  1953,  and  it  is  rough.  I  would  have 
M«t1  vary  happy  if  I  had  had  some  good,  clear-cut  regulations  to  go  by. 

Mahator  Ervin.  That  has  been  my  experience.  I  have  served  on 
tM  i  armanent  Subcommittee  on  Investigations  of  the  Senate  Commit- 
Ill  Oil  (lovernment  Operations,  and  we  have  run  into  this  problem 
ft  IHUnlmi'  of  times.  It  is  a  problem  which  is  difficult  to  solve  in  a 
Mt  .factory  manner.  I  agree  with  you  in  the  observation  that  we 
Mftd  two  til  I  HUM.  1  think  we  need  to  standardize  the  rules  to  govern 
lift  situation  III  which  information  should  be  withheld  and  also  we 
flMd  to |  »t  n  little  more  wisdom. 

1  ifiNiioi*.  I  am  all  for  wisdom  all  over. 

Senator  Kmvin.  Senator  H rusk  a,  do  you  have  any  further  ques- 

tttmsV 

motor  Hmuska.  res. 
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]VIi.  Bishop,  just  by  way  of  review  and  restatement  for  the  record, 
what  was  the  basis  of  the  assertion  of  the  executive  privilege  as  started 

by  W  ashington  and  then  reasserted  by  the  other  Presidents  who  fol¬ 
lowed  him  ? 

Mr.  Bishop.  Well,  sir,  I  believe  it  depends  on  who  they  are  talking 
to.  If  they  are  talking  to  the  courts,  they  very  often  base  it  on  section 
22,  the  houskeeping  statute. 

(Section  22,  the  housekeeping  statute  is  set  forth  as  exhibit  No.  4  1 
at  p.  282  of  the  appendix.) 

Senator  Hruska.  Washington  did  not  base  it  on  the  houskeeping 
statute  of  his  time.  He  didn’t  put  it  on  that  basis. 

Mr.  Bishop.  Not  when  they  were  talking  to  Congress;  no,  sir.  I 
said  when  they  were  talking  to  the  courts.  When  they  are  talking 
to  Congress - 

Senator  Hkuska.  lo  get  back  to  that,  Washington  never  talked  to 
the  courts.  He  talked  to  Congress;  didn’t  he?  j 

Mr.  Bishop .  Yes ;  and  on  that  question  it  has  practically  always  been 
separation  of  powers. 

,  Senator  Hruska.  And  the  protection  of  the  public  interest ;  wasn’t 
it? 


Mr.  Bishop.  Yes.  That  has  always  been  the  reason  stated  for  the 
exercise  of  the  discretion  to  withhold  information. 

Senator  Hruska.  And  that-  has  been  in  one  form  or  another  the 
basis  of  the  declarations  of  each  and  every  President  of  America  ? 

Mr.  Bishop.  Yes,  sir.  I  agree  with  that. 

Senator  Hruska.  And  it  wasn’t  a  shielding  of  bureaucrats.  It 
wasn’t  a  coverup  of  mistakes  and  errors  that  were  alleged.  Now, 
they  may  come  as  a  byproduct. 

Mr.  Bishop.  No,  sir.  No  President  ever  said  that. 

Senator  Hruska.  And  he  never  said  that.  No  President  ever  said 
that. 

I  raise  that  point  because  from  the  article  that  you  wrote  in  the 
Yale  Law  Journal  in  February  1957,  one  would  be  warranted  in  gath¬ 
ering,  at  least  from  the  first  two  pages  thereof,  that  the  basis  for  the 
withholding  of  information  is  to  spare  embarrassment  to  certain 
bureaucrats  and  officeholders  and  also  to  cover  up  mistakes  and  errors. 

Is  that  implied  in  the  first  two  pages  ? 

Mr.  Bishop.  Not  intentionally  by  me.  I  said  for  the  best  and  worst 
motives.  I  wouldn’t  say  that  there  has  never  been  a  case  in  which 
information  has  been  withheld  just  because  they  thought  disclosure 
would  embarrass  some  officeholder.  Nobody  has  ever  said  that  that 
was  the  reason,  but  it  would  be  very  unsafe  to  claim  that  there  has 
never  been  a  case  in  which  that  actually  was  the  reason. 

Senator  Hruska.  Neither  you  nor  I  would  be  so  naive  as  to  think 
such  reasons  didn’t  prompt  such  action  at  times. 

Mr.  Bishop.  That  is  all  I  meant ;  yes,  sir. 

Senator  Hruska.  But  then  we  have  to  weigh,  don't  we,  the  execu¬ 
tive  privilege  which  is  asserted  over  all  these  years,  the  merits  of  it 
where  public  interest  is  genuinely  protected,  on  the  one  hand,  and, 
on  the  other  hand,  where  that  purpose  and  that  rule  and  that  privilege 
are  asserted  for  some  ulterior  purpose,  and  we  have  to  weigh  which 
of  those  is  the  heavier  factor. 

Mr,  Bishop.  Yes,  sir.  We  do. 


'MM 


1  1 1  i  ■  i  have  never  suggested  that  just  because  there  is  a  possibility 
1  ibUM*  the  power  shouldn’t  exist,  I  think  it  should  exist.  I  would 

Cllf  I  ke  to  figure  out  some  method  of  keeping  possible  abuse  down 

a  minimum. 

Pena  tor  Hruska.  Well  now,  you  state  in  your  statement,  “I  doubt 
WM  Hhy  Statute  can  settle  the  question.”  Have  you  considered  any 
Ititaathat  have  been  proposed  for  the  purpose  of  settling  this  ques- 
j  ihl  text  of  them,  and  the  language  of  them  ? 

Ml*i  Him  lop,  I  have  seen  some  of  them  which  have  been  suggested, 
P  Maniple,  by  witnesses  before  this  committee.  What  I  meant  by 
• 1  "  Statement  was  only  that  a  statute  which  purported  to  deprive 
PFSaldetit  of  discretion  to  withhold  information  would  almost 
fj  Inly  lie  treated  as  unconstitutional  by  the  Supreme  Court. 
l§  '  Iwir  Hruska.  Or  probably  would  not  even  be  considered  by  the 
i  •Court, 

►vf'Sf,  HiatfOi’,  I  think  very  possibly  the  Supreme  Court  would  take 

same  view. 

PM  at  or  Hruska.  They  might  refuse  to  take  jurisdiction  on  the 
*  ill  that  It  is  a  political  question,  political  in  the  sense  that  it  deals 
1  fundamental  powers  of  the  three  branches  of  Government  as 
MM  have  operated. 

if,  i  latlOP,  I  think  it  very  possible  that  the  Supreme  Court  would 
1  If  In  terms  of  separation  of  powers  in  that  context, 

Wnfctiator  1 1  rusk  a.  You  suggest  further  in  your  testimony  that  this 
It  toil  In  something  that  should  be  solved  within  the  executive  de- 
i  nt  Itself.  Now,  that  would  be  done  by  the  formulation  of  these 
lations  to  which  you  refer  and  standards,  and  so  on? 

BtltfOP.  That  is  my  own  personal  idea  of  the  approach  which 
1 !  iwenutlva  branch  ought  to  take ;  yes,  sir. 

*  Pen  a  tor  Hruska.  Is  it  probable  that  the  ideas  of  one  President 
Wit1  i  he  different  than  the  ideas  of  another  President  in  this  field? 


S  i  be  different  than  the  ideas  of  another  President 
f,  ttflHOP,  I  think  it  is  very  possible. 

,Ntr  Hruska.  And,  therefore,  wo  would  have  fluctuating  stand- 
1  1  lit  Is,  changing  standards,  by  one  President  as  against  another 

1  •  lltlHOf.  I  think  that  is  quite  possible ;  yes,  sir. 

Hruska.  And  some  would  be  a  little  more  flexible  and  say, 
thi  bureaucrats  be  embarrassed.  Let  the  public  interest  pretty 
1  *  partially,  at  least,  go  down  the  drain  in  the  interest  of  get- 

jlt  Till t  <  reformation  to  the  public,"  and  others  would  say,  “Well,  I 
hlffher  regard  for  the  public  interest.  I  will  close  the  doors 
m  If  that  notion  sometimes  does,  as  a  byproduct,  shield  some  errors 
mm  bill  judgment  and  some  acts  of  indiscretion  on  the  part  of  so- 
1 1  id  bureaucrats.” 

if.  ftfSHor,  That  could  happen.  I  think  like  any  other  policy  of 
IfJMWUtlve  branch,  of  course,  a  lot  is  going  to  depend  on  the  ideas  of 
ill "  1  loular  Individual  who  happens  to  be  President.  I  don’t  know 
•  f  way  of  avoiding  that. 

P  intor  HntriKA.  I  think  generally  we  ahould  bear  in  mind  what 
(fMgnlae  in  your  article  and  you  state  aa  well  as  in  your  testi- 
jf  hara  today,  that  there  is  a  valid  area  in  which  that  privilege 

be  asserted. 

|  Hiswop,  There  Is,  undoubtedly,  and  one  thing,  I  think  that  no 
'  who  tha  President— I  can’t  imagine  a  President  who  would 


28 


EXECUTIVE  PRIVILEGE 


say  there  is  no  such  power,  no  such  area  of  discretion.  Any  imagin¬ 
able  President,  I  think,  would  stick  to  that. 

Senator  Hruska.  And  there  is  difficulty  in  governing  the  acts  of 
discretion  by  statute  or  even  by  constitutional  provision. 

Mr.  Bishop.  Very  tough ;  sir,  yes. 

Senator  Hruska.  And  in  the  law  we  have  the  familiar  doctrine  that 
discretionary  acts  are  not  the  subject  of  mandamus. 

Mr.  Bishop.  Because  the  judge  would  have  to  substitute  himself  for 
the  individual  who  has  discretion. 

Senator  Hruska.  That  is  right. 

(At  this  point  in  the  proceedings,  Senator  O’Mahoney  entered  the 
room.) 

Senator  Hruska.  I  think  that  is  all,  Mr.  Chairman. 

Mr.  Slayman.  Professor  Bishop,  what  Senator  Hruska  has  been 
discussing  stimulates  a  couple  of  other  questions: 

One,  do  you  think  it  would  be  at  all  fruitful  for  the  Executive  and 
Congress  to  try  to  work  out  some  code  for  disclosure  of  information 
between  the  two  ? 

Mr.  Bishop.  Yes,  sir.  I  certainly  do.  I  am  sorry  I  didn’t  put  that 
in  my  prepared  statement.  It  is  something  that  occurred  to  me  after 
I  dictated  it. 

Mr.  Slayman.  You  think  is  would  be  fruitful  to  pursue  that  ? 

Mr.  Bishop.  Yes.  I  think  the  Executive  could  benefit  very  much 
from  the  advice  of  Congress  on  what  it  thinks  its  needs  are  and  what 
it  thinks  is  a  reasonable  policy. 

Mr.  Slayman.  Then,  a  question  in  terms  of  standards  or  definitions 
to  apply  to  public  interest:  Congress  is  saying  that  it  wants  the  infor¬ 
mation  disclosed  in  the  public  interest  and  the  Executive  is  saying  it 
can’t  be  disclosed  because  to  do  so  would  be  against  the  public  interest. 

Now,  should  we  attempt  to  get  a  meeting  of  the  minds  on  what  we 
mean  by  “public  interest”  between  the  two  branches  ? 

Mr.  Bishop.  As  far  as  possible  I  think  that  would  be  most  desir¬ 
able.  I  don't  know  that  we  could  get  a  complete  100-percent  meeting 
of  the  minds,  but  we  certainly  ought  to  get  as  near  to  that  as  we  can. 

Senator  Hruska.  Professor  Bishop,  as  a  matter  of  fact  such  a  meet¬ 
ing  of  the  minds  and  such  an  agreement  between  Congress  and  one 
branch  of  the  executive  department  was  reached  in  that  series  of  con¬ 
ferences  between  the  Comptroller  General  and  the  Army,  the  military 
services,  the  Department  of  Defense,  back  in,  when  was  it,  1953, 1952? 

Mr.  Bishop.  Yes,  I  recall  that.  It  was  either  just  before  I  left  or 
not  long  after.  I  remember  hearing  about  it,  at  least. 

Senator  Hruska.  And  in  1957  there  was  a  series  of  conferences  be¬ 
tween  the  Comptroller  General  and  the  Department  of  Defense  in 
which  a  satisfactory  solution  was  agreed  upon. 

Mr.  Bishop.  Yes.  There  have  been  many  individual  cases  in  which 
there  has  been  achieved  a  complete  harmony. 

When  that  happens,  I  am  all  for  it,  and  I  think  it  is  great. 

Senator  Hruska.  And  both  parties  in  that  instance,  and  in  similar 
instances,  were  motivated  by  what  the  public  interest  wants. 

Certain  information  should  be  released  for  the  public  interest. 

Mr.  Bishop.  Yes,  sir,  I  believe  that. 

Senator  Hruska.  And  yet  there  were  certain  areas  even  in  those  con¬ 
ferences  and  agreements  which  were  reached,  that  were  not  open  to 
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the  Comptroller  General,  and  he  agreed  that  they  should  not  be,  as  I 
understand  it. 

Mr.  Bishop.  That  is  my  recollection,  also. 

Senator  Hruska.  I  think  that  type  of  cooperation  will  go  far  and 
probably  be  more  flexible  and  more  directed  toward  achieving  the  de¬ 
ni  led  results  than  some  hard  and  fast  statutory  rule  or  constitutional 
amendment. 

Mr.  Bishop.  I  agree.  I  didn't  mean  to  imply  that  I  thought  there 
ought  to  be  a  statute  attempting  to  lay  down  any  details - 

Senator  Hruska.  In  fact,  you  indicated  in  your  statement  you  doubt 
(hat  a  statute  could  effectively  deal  with  this  problem. 

Mr.  Bishop.  I  do  indeed.  Furthermore,  I  think  as  a  matter  of  fact 
(here  is  now  a  good  deal  more  meeting  of  the  minds  of  that  sort  than 
t  here  was  a  few  years  ago. 

Senator  Hruska.  It  was  quite  arbitrary  at  times,  wasn’t  it,  as  a 
matter  of  fact  ? 

Mr.  Bishop.  Yes,  sir,  it  was. 

Senator  Hruska.  I  mean,  the  assertion  of  the  executive  privilege 
was  quite  arbitrarily  done. 

Mr.  Bishop.  Sometimes  it  was,  that  is  right,  sir.  Sometimes  I 
think  that  perhaps  the  demands  were  a  little  arbitrary,  too,  but  I 
do  find  that  Congress  today  and  the  executive  today  are  far  from  in 
complete  harmony,  but  closer  to  it  than  I  have  known  them  to  be  in 
the  past. 

Senator  Hruska.  Thank  you,  Mr.  Chairman. 

Senator  Ervin.  Sometimes  what  I  conceive  to  be  an  abuse  of  this 
power  is  accomplished  through  an  indirect  method. 

A  congressional  committee  may  be  seeking  information  on  certain 
matters  and  some  official  of  the  executive  branch  of  the  Government 
comes  down  and  says  we  will  give  you  this  information  provided  you 
receive  it  in  executive  session  and  agree  not  to  use  it. 

Mr.  Bishop.  Yes,  sir,  I  have  known  that  to  happen. 

Senator  Ervin.  On  one  occasion  we  had  an  investigation  about  an 
agreement  made  on  our  part  to  allow  our  allies  to  sell  strategic  mate¬ 
rials  to  Russia.  Executive  officers  withheld  all  information  from  us. 
Finally  they  came  down  and  said  we  wTill  give  the  information  to  you 
in  executive  session  on  condition  you  not  use  it. 

I  said  I  wouldn’t  receive  it  that  way  because  the  committee  had 
already  received  a  lot  of  evidence  from  other  sources  as  to  wrhat  had 
been  agreed  on  and  that  I  am  not  going  to  tie  my  hands  in  that  way. 

We  had  advertisements  showing  that  the  English  Government  had 
iHNued  a  permissive  list  of  what  the  executive  branch  had  agreed  they 
could  sell.  Despite  this,  a  member  of  the  Cabinet  came  and  told  us 
he  couldn't  tell  us  anything  because  Russia  might  find  out  what  we  had 
agreed  for  our  allies  to  sell  the  Russians.  Of  course,  the  Russians 
a  I  i*eady  knew  what  they  were  buying  from  the  allies. 

Senator  Hruska.  Of  course,  Professor  Bishop,  in  the  instance  of 
(hose  market  gains  by  our  allies  to  Russia,  the  basis  of  refusal  to  an¬ 
swer  was  not  that  there  was  any  desire  to  deny  the  newspaper  adver¬ 
tisements  or  the  pamphlets  that  were  circulating  from  businessmen 
announcing  that  certain  merchandise  could  be  sold  to  Russia.  That 
wasn’t  the  basis  of  it,  was  it  f 
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Mr.  Bishop.  All  I  know  about  that,  sir,  was  what  I  read  in  th 
papers.  1  am  not  really  qualified  to  judge  whether  that  was  ba 
judgment  on  the  part  of  the  executive  or  not. 

Senator  Hruska.  As  a  matter  of  fact,  the  documents  will  show  an 
the  testimony  of  the  officials  of  the  Department  of  State  will  show 
that  they  did  not  want  to  answer  for  the  publication  because  th 
negotiations  by  which  those  agreements  were  reached  were  secret  an 
they  were  bound  to  the  other  governments  with  whom  they  had  neg 
tiated  them  not  to  disclose  that  information. 

Now,  then,  if  it  was  available  some  other  way,  that  would  be  fin 
but  obviously  if  certain  negotiations  were  had  on  an  executive  basi 
among  representatives  of  other  governments  and  then  our  Govemmen 
would  say,  “well,  the  Congress  wants  to  know  this,  therefore,  we  wil 
not  be  bound  by  that  pledge  of  secrecy,  that  pledge  of  confidence, 
how  much  success  do  you  suppose  we  would  have  the  next  time  v 
would  gather  around  with  representatives  of  those  governments  an 
say,  “Now,  this  will  be  in  secret  until  some  representative  of  the  Con 
gress  will  come  to  us  and  say  ‘What  is  the  agreement  you  reached 
and  by  what  means  did  you  reach  it  and  what  discussion  occurred! 
there  before  you  reached  it?5  55 

Mr.  Bishop.  That  makes  it  sound  much  more  reasonable.  As  1 
say  I  don’t  know  anything  about  the  background  of  it. 

Senator  Hruska.  And  that  is  the  precise  basis  of  that  refusal  t 
testify  and  yet  there  have  been  some  sources  who  try  to  make  it  ou 
as  being  perfectly  foolish  because  the  market  data  and  the  offering 
of  England  and  perhaps  of  some  of  these  other  countries  to  Russii 
were  published  and  therefore  why  shouldn’t  the  State  Departmen 
speak  up. 

Obviously  they  couldn’t  do  it  and  they  did  what  they  should  do 
namely,  they  refused  to  answer. 

Senator  Krvin.  And  the  result  was  that  the  elected  representatives] 
of  the  American  people  were  kept  in  ignorance  by  the  executive 
branch  of  the  Government  in  a  field  which  affected  the  national  se¬ 
curity  of  the  Nation.  In  short,  they  were  denied  the  information  as 
to  Wl  ether  or  not  the  executive  branch  of  the  Government  was  obey- 
ll  the  Battle  Act  of  Congress. 

1  1  iy  were  offered  evidence  as  to  the  final  agreement  of  the  Ameri¬ 
can  *  ^eminent  with  the  understanding  that  the  representatives  of 


the  American  people  could  not  use  that  to  show  that  the  State  De¬ 
partment  rae  paying  no  attention  whatever  to  an  act  of  Congress; 

namely,  the  Battle  Act. 

Mr,  BtfllfOP,  All  I  can  sav  on  that,  gentlemen,  is  that  it  is  just  about 
impossible  to  say  in  most  cases  whether  discretion  is  being  abused  un¬ 
less  you  know  a  lot  more  I  acts  than  you  get  from  reading  the  news* 
papers. 

Senator  Ervin.  That  is  all. 

Senator  Hruska.  I  have  no  further  questions. 

Senator  O’Mahoney.  Mr.  Chairman,  were  you  going  to  ask  a  ques- 
tion  ? 

Senator  Ervin.  No,  sir. 

Senator  O  Mahoney.  I  was  unable  to  be  here  at  the  beginning  of 
the  session.  Professor,  so  that  I  have  not  heard  the  delivery  of  your 
paper,  but  I  have  been  reading  it  since  I  came  in. 
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There  were  one  or  two  questions  that  I  would  like  to  ask.  1  note 
you  are  suggesting  the  possibility  of  a  constitutional  amendment. 

What  part  of  the  Constitution  would  you  amend? 

Mr.  Bishop.  Well,  I  wouldn't  amend  any  part  of  it,  sir,  but  I  sup- 
ooHe  that — I  hate  to  draft  a  constitutional  amendment  off  the  cuff,  but 
I  suppose  it  would  be  possible  to  pass  a  constitutional  amendment 
which  said  that  whenever  Congress  or  a  committee  of  Congress  re¬ 
quests  any  information  from  the  President,  the  President  shall  fur¬ 
nish  it,  but  I  wouldn’t  recommend  such  a  thing. 

Senator  O'Mahoney.  Is  there  any  provision  of  the  present  Con- 
nMtution  which  sets  up  this  executive  privilege? 

Mr,  Bishop.  Not  that  I  know  of,  sir;  no.  That  is,  no  explicit 
provision. 

Senator  O’Mahoney.  Well,  then,  is  it  not  a  fact  that  executive 
privilege  has  been  asserted  from  time  to  time  by  different  repre¬ 
sentatives  of  the  Executive,  according  to  the  special  conditions  exist¬ 
ing  at  the  time? 

Mr.  Bishop.  Well,  I  think  that  as  far  as  I  know  they  have  invari¬ 
ably  asserted  the  existence  of  the  power  to  withhold  information  but 
the  circumstances  in  which  that  power  has  been  exercised,  of  course, 
ns  you  say,  varied  from  time  to  time. 

Senator  O’Mahoney.  Well,  what  was  the  first  instance  of  the  ex¬ 
ercise  of  this  power  ? 

Mr.  Bishop.  As  far  as  I  know,  it  was  General  Washington — 
either  his  refusal  to  furnish  matters  relating  to  the  Jay  Treaty  or  that 
Incident  of  the  papers  relating  to  General  St.  Clair’s  unfortunate 
expedition.  I  have  forgotten  which  came  first. 

Senator  O'Mahoney.  Both  of  those  instances  were  instances  in  con¬ 
nection  with  the  explicit  constitutional  power  of  the  President  to 
make  treaties  with  the  advice  and  consent  of  the  Senate? 

Mr.  Bishop.  Yes. 

Senator  O’Mahoney.  And  as  Commander  in  Chief  of  the  Army. 

Now,  can  the  power  be  expanded  beyond  that  without  a  constitu¬ 
tional  amendment  ? 

Mr.  Bishop.  That  is,  the  power  of  the  President  to  withhold. 

Senator  O’Mahoney.  Yes,  the  executive  power. 

Mr.  Bishop.  I  can  only  say  that  it  has  been,  and  that  the  Supreme 
Court  has  never  passed  on  the  question  of  whether  that  assertion  is 
constitutional  or  not. 

Senator  O’Mahoney.  The  mere  fact  that  a  power  has  been  ex¬ 
ercised  without  constitutional  provisions  is  rather  an  indication  that 
the  power  doesn’t  exist  unless  it  is  the  power  explicitly  claimed  by  the 
President  out  of  his  constitutional  power. 

Mr.  Bishop.  Well,  as  I  understand  it,  sir,  the  President  has,  I 
believe,  invariably  included  at  least  among  the  bases  of  this  assertion 
of  the  power  the  whole  doctrine  of  separation  of  powers. 

Che  effect  of  the  150  years,  more  than  150  years  now,  of  precedent 
on  the  Supreme  Court,  I  would  be  a  little  slow  to  say  except  that  the 
Court  very  often  does  give  weight  to  historical  tradition,  and  so  on. 

Senator  O’Mahoney.  Throughout  your  paper  you  refer  to  the 
Executive,  and  largely  throughout  this  discussion,  the  power  of  non- 
disclosure  is  claimed  as  a  power  of  the  Executive. 

Would  you  suggest  a  definition  of  the  Executive? 
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Mr.  Bishop.  Yes,  sir.  By  the  Executive,  I  mean  the  President 
and  then,  of  course,  you  get  into  the  question  which  I  believe  Senator 
Ervin  raised  of  how  far  down  the  President  can  delegate  this  power. 

Senator  O’Maiioney.  Well,  if  it  has  not  been  specifically  delegated 

by  the  President,  can  it  be  exercised  ? 

Mr.  Bishop.  I  can  only  say  that  it  has  been  without  specific  dele* 

gation. 

Senator  O’Mahoney.  I  am  now  asking  what  I  deem  to  be  a  logical 
question  to  a  professor  of  law  wfith  an  excellent  reputation:  Can  it  be 
logically  extended  that  way  without  delegation? 

Mr.  Bishop.  I  think,  sir — I  am  not  a  professor  of  constitutional 
law,  as  I  explained.  I  am  a  professor  of  corporate  law  and  military 

law. 

But  I  believe  that  I  could  develop  a  brief  which  would  support  that 
point  of  view,  that  is,  that  there  must  be  implicit  in  the  President’s 
powers  a  degree  of  authority  to  delegate  those  powers  down. 

The  President  has  done  it,  of  course,  consistently  and,  of  course, 
more  and  more  since  the  United  States  became  so  great  and  govern¬ 
ment  became  so  complicated. 

Senator  O’Mahoney.  I  was  thinking  of  instances  of  the  exercise  of 
this  power  by  subordinates  of  the  President  who  never  had  any  dele¬ 
gation  from  the  President. 

Mr.  Bishop.  This  is  undoubtedly  true.  ; 

Perhaps  I  can  say  two  things :  First,  maybe  the  power  can  be  dele¬ 
gated  down  but  in  my  opinion  most  certainly  the  responsibility  cannot 
be  delegated  down. 

That  stays  with  the  President. 

Senator  O’Mahoney.  Since  there  is  no  constitutional  provision  ex-  j 
plicitly  dealing  with  this  matter  so  far  as  subordinates  are  concerned, 
and  since  there  is  no  statute  dealing  with  it,  do  you  think  regulations 
could  be  drawn  which  would  have  the  effect  of  law  without  the  con¬ 
sent  of  Congress  ?  j 

Mr.  Bishop.  This,  sir,  gets  into  the  very  difficult  question  of  the  ex¬ 
tent  to  which  the  President  can  lawfully  delegate  some  or  all  of  his 

powers.  .  j 

I  do  believe  that  he  can  lawfully  delegate  some  of  them  and  my  per¬ 
sonal  opinion  is  that  he  can  lawfully  delegate  some  of  his  discretion 

in  this  respect.  ] 

I  do  not  think  he  can  delegate  the  responsibility.  I  think  that  is 
always  his,  and  I  do  think  that  it  is  his  duty  to  give  the  heads  of  de¬ 
partments,  his  subordinates,  the  clearest  possible  guidance  as  to  what  1 
policy  ought  to  be.  j 

But  in  practice  I  suppose  the  President  must  be  able  to  delegate  a 
certain  amount  of  discretion  at  least  to  the  Cabinet  level.  1 

Senator  O’Mahoney.  Doesn't  that  arise  from  the  fact  that  there 
have  been  abuses  of  this  power  and  there  has  been  established  a  pat¬ 
tern  on  the  basis  of  the  abuses — rather  than  upon  the  basis  of  any 
constitutional  declaration,  any  court  declaration — any  statutory  an¬ 
nouncements? 

Mr.  Bishop.  Well,  I  think  there  are  several  questions  wrapped  up 
in  that,  sir. 

I  think  that  the  development  of  a  pattern  is  largely  a  matter  of  his¬ 
torical  precedent.  There  have  been  abuses.  I  hope  we  can't  say — we 
don’t  have  to  say  there  has  been  a  pattern  of  abuse. 
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The  Constitution,  as  I  said,  doesn’t  by  its  wording  give  us  much 
help  on  the  subject.  About  all  you  can  derive  from  the  Constitution 
is  the  concept  of  separation  of  powers. 

Senator  O’Mahoney.  Well,  there  have  been  abuses,  as  you  say. 

Mr.  Bishop.  I  am  sure  we  wTould  all  admit  that. 

Senator  O  Mahoney.  If  there  have  been  abuses  in  vieiv  of  the  fact 
that  legislative  power  has  been  constantly  drifting  into  the  hands  of 
the  Executive  and  thereby  bringing  about  a  condition  in  which  many 
observers  of  our  Government  say  that  Congress  is  ceasing  td  be  in 
many  instances  the  source  of  legislation  because  regulations  take  the 
place  of  legislation,  doesn’t  it  follow  from  this  that  Congress  ought  to 
take  some  specific  action  in  order  to  close  the  door  of  abuse  by  estab¬ 
lishing  the  standards  to  allow  the  executive  branches  to  establish  these 
standards  when  we  know  because  of  the  great  complexity  of  our  Gov¬ 
ernment  under  present  conditions  the  President  certainly  doesn’t  have 
the  time  to  go  into  these  matters  and  he  lends  only  his  name  and  his 
responsibility  to  the  act  of  subordination  ? 

Isn’t  it  necessary  if  Congress  is  to  remain  a  legislative  power,  as  the 
Constitution  provides  Congress  should  be,  we  must  bear  in  mind, 
I  Tofessor,  the  fact  that  the  very  first  article  of  the  Constitution  deals 
with  the  power  of  Congress  ? 

The  drafters  of  the  Constitution  felt  so  deeply  about  the  legislative 
power  that  they  made  this  the  first  article  in  the  Constitution,  and  then 
I  hey  provided  in  the  very  first  section,  as  I  recall,  that  all  legislative 
power  herein  granted  is  vested  in  the  Congress  of  the  United  States. 

If  the  legislative  power  can  be  taken  away  by  abuses  or  extension  or 
delegation  of  power,  we  are  in  a  bad  way  as  the  leaders  of  the  free 
world  and  the  government  of  the  people,  by  the  people,  for  the  people, 
when  the  representatives  of  the  people  can  sit  by  and  say  nothing. 

Mr.  Bishop.  Sir,  I  do  believe,  as  I  have  already  said,  that  Congress 
can  do  a  lot  to  help  in  the  formulation  of  the  standards  which  are  to 
be  applicable  in  this  area. 

The  trouble  with  passing  a  bill — and  I  am  not  now  talking  about 
the  rights  or  wrongs  or  the  legal  aspects  of  it — the  trouble  with  pass¬ 
ing  a  bill  is  that  the  President  would  surely  say,  as  President  Eisen¬ 
hower  as  much  as  has  said  in  his  recent  statement  on  the  amendment 
to  the  housekeeping  bill,  that  Congress  has  no  constitutional  power  to 
deprive  him  of  this  discretion. 

Senator  O’Mahoney.  I  thank  you  very  much,  sir. 

Senator  Ervin.  Any  other  questions  from  members  of  the  committee 
or  counsel? 

Senator  Hruska.  I  would  like  to  make  one  observation  and  ask  one 
queation  with  reference  to  the  invasion  of  the  legislative  field  and  the 
encroachment  on  the  legislative  field  of  the  executive. 

The  observation  is  this,  that  one  of  the  most  guilty  parties  in  that 
piHxiess  has  been  the  Congress  itself  where  we  pass  statutes  of  broad 
policy  and  then  delegate  to  the  executive  branches  the  power  to  make 
rilloH  and  regulations  which  they  do  with  great  alacrity  and  with  great 
lilwrality. 

Senator  O’Mahoney.  That  is  qpiite  right. 

Senator  Hruska.  'Thereby  giving  them  and  insisting  that  they  take 
I  he  power  to  legislate. 
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Senator  O’Mahoney.  I  hope  I  didn’t  say  anything  that  gave  th 
Senator  the  idea  that  I  was  thinking  only  the  executive  was  taking 
power-^ — 

Senator  Hruska.  No,  and  I  didn’t  mean  to  imply  that  the  Senator 
from  Wyoming  did  so. 

The  second  thing  I  would  like  to  say  is  by  way  of  a  question. 

Suppose  we  passed  a  statute  which  either  set  up  regulations  in  re 
gard  to  these  things  which  are  held  in  secrecy,  and  so  on,  would  that 
in  any  way  in  your  judgment,  Professor,  stem  this  encroachment  o' 

the  executive  into  the  legislative  field  ? 

Mr.  Bishop.  I  don’t  think  its  effect  would  be  very  great  in  that  di 
rection,  no,  sir.  I  think  conceivably  such  a  declaration  is  the  opinion 
of  Congress,  and  the  opinion  of  Congress  would  have  some  innuenci 
on  the  policies  which  the  President  adopted  on  the  release  of  informa 
tion. 

I  think  that  question  of  release  of  information  is  a  pretty  small 
area  of  the  very  big  question  of  drift  of  legislative  power  toward  the 
President. 

Senator  Ervin.  Professor  Bishop,  the  committee  is  grateful  to  you 
for  coming  before  us  and  giving  us  the  benefit  of  your  views  on  this 
most  important  question. 

Is  there  anything  further  you  desire  to  add  to  your  statement  ? 

Mr.  Bishop.  No,  sir,  I  don’t  believe  so,  except  that  I  am  very  grate 
ful  to  the  committee  for  giving  me  the  opportunity  to  appear. 

Senator  Ervin.  Thank  you  very  much. 

Mr.  Bishop.  Thank  you,  sir. 

Senator  Ervin.  Counsel  will  call  the  next  witness. 

Mr.  Slayman.  Thank  you,  Mr.  Chairman.  If  there  is  no  objec 
tion,  I  would  like  to  put  the  letter  from  Mr.  Wiggins,  who  would 
have  been  a  witness  today,  into  our  record. 

Senator  Ervin.  Without  objection,  it  is  so  ordered.  , 

(The  letter  referred  to  is  as  follows :) 

The  Washington  Post  and  Times  Herald, 

Washington ,  D.C.,  March  10,  1959. 

Hen,  Thouau  0,  Hotningb,  Jr.,  „  _ 

fundi#  Constitutional  Rights  Subcommittee,  Senate  Office  Building , 

MY  tHUi  iaWATOi!  Ah  you  know,  I  am  very  interested  in  the  subject  of 
fmt  hearififi  Otl  March  18.  However,  prior  engagements  do  not  permit  me  to  be 
an  hand  on  rrlday»  March  18.  If  you  have  further  hearings  later  on  that  I  can 
WO'  1  Into  my  aobadnlti  I  will  be  plea#@d  to  make  whatever  contribution  I  can 

linoaraly  your#,  T  T  w 

•  .T.  R.  Wiggins. 

Mr.  Slayman.  Further,  if  there  is  no  objection,  I  would  like  to  pu 
in  the  letter  from  the  Comptroller  General  of  the  United  States  re 
lating  to  this  specific  matter.  'The  Comptroller  General  of  the  Unite 
States,  the  Honorable  Joseph  Campbell,  would  have  been  a  witnes 
himself,  today,  except  that  he  had  to  appear  at  an  Appropriation 
Committee  hearing. 

Senator  Ervin.  You  may  put  Mr.  Campbell’s  letter  into  the  recor 

Mr.  Slayman.  Thank  you,  sir. 
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(The  letter  referred  to  is  as  follows :) 

Comptroller  General  of  the  United  States, 

Washington,  D.C.,  March  12,  1959. 

lion.  Thomas  C.  Hennings,  Jr., 

(Chairman,  Subcommittee  on  Constitutional  Rights,  Committee  on  the  Judiciary , 
U.S.  Senate. 

Dear  Mr.  Chairman  :  We  are  reporting  for  your  consideration  and  such  action 
ii h  you  may  consider  appropriate  the  refusal  by  the  Department  of  the  Navy  to 
give  us  access  to  an  internal  report  made  in  October  1957,  by  the  Procurement 
Review  Group  of  the  Office  of  Naval  Material,  covering  a  study  of  the  procure¬ 
ment  and  contracting  practices  of  the  Military  Sea  Transportation  Service.  The 
report  in  question  is  unclassified,  it  apparently  having  been  determined  by  the 
Navy  that  it  contains  no  information  involving  national  security. 

The  refusal  by  the  Department  of  Defense  and  the  military  departments  to 
give  the  Comptroller  General  access  to  certain  information  has  received  exten¬ 
sive  consideration  by  congressional  committees  in  the  past  year.  For  the  most 
part,  up  until  now,  the  controversy  has  been  centered  around  the  right  of  the 
Comptroller  General  to  have  access  to  those  reports  of  the  Inspectors  General 
which  relate  to  studies  of  the  management  aspects  of  defense  activities. 

Recently,  we  informed  appropriate  committees  of  Congress  that  we  had  been 
refused  access  to  a  rei>ort  of  the  Inspector  General  of  the  Air  Force  covering  a 
Ntudy  of  the  ballistic  missile  program.  The  Secretary  of  the  Air  Force  stated 
ft  1m  refusal  was  predicated  on  a  fear  that  the  release  of  the  document  would  not 
lie  l,n  the  public  interest,  because  the  release  of  reports  of  the  Inspector  General 
lo  persons  outside  the  Department  would  have  a  serious  effect  on  the  administra¬ 
tion  of  the  Department.  In  his  opinion,  it  is  of  the  utmost  importance  that  his 
military  department  have  the  benefit  of  an  inspection  service  which  is  capable 
of  stern  impartial  analysis  of  the  effectiveness  and  efficiency  of  its  operations, 
which  objective  can  be  attained  only  if  the  Inspector  General’s  organization  has 
t  he  assurance  that  its  reports  will,  without  exception,  be  kept  within  the  military 
department.  The  Secretary  did  give  us  a  “Statement  of  Facts,”,  but  conclusions, 
opinions,  and  recommendations  were  withheld.  This  matter  was  the  subject  of 
lien  rings  held  by  the  Government  Information  Subcommittee  of  the  House  Com¬ 
mittee  on  Government  Operations  on  November  12  and  13,  1958.  To  date,  the 
mutter  has  not  been  satisfactorily  resolved. 

The  Department  of  the  Navy  has  now  refused  us  access  to  numerous  docu¬ 
ments  on  the  basis  that  their  release  would  he  contrary  to  the  public  interest. 
It,  is  including  under  the  broad  category  of  Inspector  General  inspection-type 
reports  substantially  all  internal  reviews  except  those  made  by  the  Navy  Comp¬ 
troller's  internal  audit  staff.  The  Secretary  of  the  Navy  has  advised  us  that 
he  believes  full  disclosure  of  frank  opinions,  advice,  and  recommendations  from 
persons  at  lower  levels  who  are  familiar  with  the  facts  and  problems  would  not 
lie  in  the  public  interest.  Two  of  the  reasons  given  in  support  of  this  position 
are  (1)  since  these  frank  statements  and  opinions,  advice,  and  recommenda¬ 
tions  sometimes  conflict  with  others,  not  all  of  them  are  accepted  at  higher 
levels,  and  (2)  he  believed,  in  any  event,  that  if  the  Navy  should  release  them 
outside  the  executive  branch  of  the  Government  in  the  future,  it  would  be  only 
natural  for  persons  familiar  with  the  facts  to  soften  criticism,  avoid  doubtful 
mutter,  and  generally  be  more  restrained. 

This  same  reasoning  is  now  being  applied  by  the  various  bureaus  and  offices 
to  the  day-to-day  work  of  their  employees.  We  believe  that  sound  management 
practices  require  that  observations,  opinions,  and  recommendations  by  subordi¬ 
nates  and  any  other  matters  considered  in  making  decisions  should  be  a  matter 
of  record.  All  of  these  are  matters  upon  which  judgments  are  founded  and 
Mubsequent  decisions  and  actions  are  based.  Such  documentation  serves  as  a 
protection  to  the  individual  making  the  decision  or  taking  the  action  as  well  as 
furnishing  a  sound  basis  for  subsequent  appraisal  of  their  timeliness,  effective¬ 
ness,  and  economy.  Before  we  are  permitted  to  have  access  to  data  which  we 
believe  to  be  directly  related  to  a  particular  subject  under  review  by  us,  the 
Individuals  having  custody  of  the  material  are  required  to  screen  the  material 
«nd  remove  from  the  official  flies  any  data  they  or  their  superiors  feel  we  should 
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not  have.  This  action  of  the  Navy  in  screening,  editing,  and  censoring  informa¬ 
tion  regarding  the  exercise  of  powers,  the  discharge  of  duties  and  responsibili¬ 
ties,  the  conduct  of  activities  and  financial  transactions,  and  methods  of  busi-  ; 
ness  leaves  us  in  the  position  of  having  to  base  our  findings,  conclusions,  evalua-  j 
tions,  and  recommendations  on  such  facts  and  information  as  the  Navy  decides  , 
unilaterally  to  release  to  us,  rather  than  on  all  facts  and  information  in  posses¬ 
sion  of  the  Department.  These  actions  provide  a  means  by  which  the  Depart¬ 
ment  could  conceal  substantive  evidence  of  waste  and  extravagance,  improvi-  j 
dent  management,  poor  procurement  practices,  or  other  adverse  conditions. 

During  our  reviews  of  the  Military  Sea  Transportation  Service  (MSTS), 
which  is  in  substance  a  commercial-type  shipping  company,  we  learned  that  the 
Procurement  Review  Group  of  the  Navy’s  Office  of  Naval  Material  had  made  a 
regularly  scheduled  study  of  MSTS  procurement  and  contracting  practices.  A 
copy  of  their  report,  dated  October  1957,  was  on  file  at  MSTS  Headquarters^  A 
cursory  examination  of  the  report,  made  temporarily  available  to  us  by  MSTS, 
disclosed  that  of  the  14  topics  covered  by  the  report,  9  were  specifically  identified  j 

with  areas  under  review  by  us.  . 

Following  the  working  relationships  that  had  been  established  nearly  6  years 
ago  with  the  Chief  of  Naval  Material,  we  attempted  to  obtain  a  copy  of  the 
report  from  the  Procurement  Review  Group  for  our  study,  appraisal,  and  use 
in  reviewing  MSTS  activities  as  we  have  previously  done  in  connection  with  our  ; 

work  on  Navy  supply  management  activities. 

At  first  we  were  informally  advised  that  a  copy  of  the  report  would  be  made 
available  as  soon  as  additional  copies  could  be  reproduced.  After  much  delay, 
however,  we  were  advised  that  we  would  have  to  request  the  report  from  the  J 
Secretary  of  the  Navy.  This  we  did  by  letter  dated  September  9,  1958,  a  copy  j 
of  which  is  attached. 

On  October  17,  1958,  an  incomplete  copy  of  the  report  which  we  had  requested 
was  delivered  to  us  along  with  a  covering  letter  from  the  Under  Secretary  of  the 
Navy.  In  his  covering  letter  the  Under  Secretary  stated  that  the  Navy  had  no 
thought  of  withholding  any  facts  which  we  may  require  and  accordingly  had  i 
prepared  and  enclosed  for  our  information  a  copy  of  the  report  edited  to  exclude 
only  the  recommendations,  opinions,  and  conclusions  of  the  writers.  We  were 
assured  that  all  the  facts  contained  in  the  report  had  been  retained. 

A  careful  review  disclosed  that  the  material  submitted  in  lieu  of  the  report  J 
requested,  representing  only  about  50  percent  of  the  original  report,  consisted 
principally  of  background  data  and  statistical  information,  much  of  which  can 
be  obtained  from  the  MSTS  Handbook,  Organization  Manual,  MSTS  Head¬ 
quarters  Procedural  Instructions,  and  financial  and  statistical  reports.  How¬ 
ever,  the  material,  as  submitted  did  not  include  specific  data  as  to  the  scope  of 
the  review,  nature  of  problem  areas  covered,  extent  of  verification,  conditions  j 
Under  which  the  procurements  are  made,  evaluations  of  existing  controls,  and  , 
little  factual  information  from  which  reasonable  conclusions  could  be  drawn. 

On  October  80,  1958,  we  advised  the  Secretary  of  the  Navy  that  the  material  j 
submitted  WM  not  an  adequate  substitute  for  the  material  requested  and  again  j 
requeeted  that  he  make  available  the  complete  report.  On  November  22,  1958, 
the  Secretary  Of  the  Navy  furnished  a  second  version  of  the  report,  now  con-  . 
tilnlne  about  100  pages  more  than  originally  submitted,  and  aerain  assured  us  j 
that  we  now  had  all  the  facta,  A  copy  of  this  report,  annotated  to  show  the  j 
material  omitted  from  the  data  originally  presented,  is  attached. 

A  comptrieon  Of  the  two  incomplete  versions  of  the  requested  report  showed  • 
that  an  Incorrect  representation  had  been  made  in  submitting  the  first  material 
to  ua.  A  careful  review  of  the  material  restored  in  the  second  version  revealed  ■ 
useful  Information  of  a  factual  nature  which  was  excluded  from  the  material 
submitted  in  response  to  our  initial  request.  For  example,  the  section  of  the 
report  dealing  with  procurement  in  MSTS  major  field  activities  contains  27  h 
additional  pages  of  useful  factual  data,  much  of  which  pertains  to  operational  j 
and  procedural  information  relating  to  ship  repair  and  maintenance  activities, 
use  of  shipping  contracts,  and  claims  processing  and  settlement.  Also,  the  see-  ^ 
tion  of  the  renort  relating  to  charters — dry  and  linuld  nnrsroes  contains  22  addi- ' 
tional  pages  of  factual  data,  most  of  which  refers  to  MSTS  procedures  and  prac¬ 
tices  in  negotiating  contracts  for  the  use  of  commercial  shipping. 

The  second  version  of  the  report,  while  containing  twice  as'many  pages,  is  also  \ 
incomplete  and  inadequate  because  of  the  use  of  self -exercised  censorship.  En-  | 
tire  pages  are  missing.  Whole  paragraphs,  sentences,  and  in  some  instances 
even  parts  of  sentences  have  been  deleted.  Consequently,  we  do  not  know  and 
have  no  way  of  determining  what  material  has  been  deleted  unless  we  are  per-  ] 
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in  It  ted  to  review  the  entire  report.  We  can  only  assume  that  the  Navy  con¬ 
sidered  it  of  sufficient  importance  to  delete  and,  if  so,  it  would  probably  be  of 
value  in  discharging  our  statutory  responsibility.  It  appears  the  Navy  has 
deleted  not  only  the  opinions,  conclusions,  and  recommendations  of  the  report 
writers,  but  also  similar  expressions  by  operating  officials  and  employees  as  well 
as  other  information. 

A  unique  example  of  the  material  submitted  is  the  section  on  legal  activities 
which  is  reproduced  below  exactly  as  submitted  to  us. 

*  *  *  *  *  *  * 

Section  A — Legal 

Control  of  the  legal  aspects  of  contract  operations  through  the  Military  Sea 
Transportation  Service  is  exercised  through  the  Office  of  Counsel  assigned  to 
the  staff  of  COM  STS. 

In  addition  to  the  Counsel,  a  total  of  8  assistant  Counsels  are  located  at 
Headquarters,  Washington,  D.C.,  and  a  total  of  12  are  located  in  various 
M8TS  subordinate  activities  as  follows: 


COMSTSLANT,  Brooklyn,  N.Y.  4 

COMSTSELMAREA,  London,  England  1 

COMSTSGULFAREA,  New  Orleans,  La.  1 

COMSTSPACAREA,  San  Francisco,  Calif.  3 

COMSTSNORPACSUBAREA,  Seattle,  Wash.  1 

COMSTSWESTPACAREA,  Yokosuka,  Japan  1 

******* 


With  this  paucity  of  information  constituting  the  “facts,”  the  Report  of  the 
Procurement  Review  Group  of  the  Office  of  Naval  Material  apparently  included 
four  pages  of  conclusions,  opinions,  and  recommendations.  We  believe  you  will 
agree  that  whatever  information  was  deleted  by  the  Navy  is  important  to  any 
ran  Untie  consideration  of  the  activity  in  the  performance  of  our  work.  The 
"facts”  which  the  Navy  is  willing  to  make  available  are  virtually  useless  for 
our  purposes. 

The  opinions,  conclusions,  and  recommendations  of  the  individuals  engaged 
tu  a  program  are  an  essential  and  integral  part  of  operations.  The  direction 
and  execution  of  a  program  must  necessarily  consider  these  factors.  The  in¬ 
dividuals  actually  conducting  the  program  are  normally  more  familiar  with  the 
program  and  the  manner  in  which  it  is  actually  operating  than  anyone  else 
ttnd  ordinarily  are  the  most  authoritative  sources  of  information  available. 
Oousequently,  their  views,  opinions,  and  conclusions  and  recommendations  are 
Nought  not  only  in  making  internal  reviews,  but  also  in  the  performance  of  our 
Independent  examinations.  The  denial  of  our  access  to  compilations  of  such  data 
grid  the  internal  evaluations  of  the  operations,  deprive  us  of  data  already  accu¬ 
mulated  at  the  taxpayers’  expense.  Moreover,  it  impairs  our  efforts  to  indei>end- 
etitly  obtain  the  same  or  similar  data.  Because  of  the  official  denial  of  the 
rejxirt,  operating  officials  feel  required  to  otherwise  withhold  this  and  other 
Information,  to  screen  other  documents  and  to  be  reticent  in  discussions  with 
UN  for  fear  of  official  disfavor.  Whether  intended  or  not,  the  practical  effect  is 
In  thwart  the  will  of  Congress  by  a  systematic  withholding  of  information  which 
In  expressly  required  by  law  to  be  furnished. 

Although  it  is  possible  that  some  individuals  may  he  disposed  to  soften  cri- 
llclNm,  avoid  doubtful  matters,  and  generally  be  more  restrained  if  documents 
prtqmred  by  them  are  required  to  be  made  available  to  the  General  Accounting 
Office,  we  doubt  any  appreciable  number  would  be  affected.  We  do  not  believe 
responsible  employees  carrying  out  the  Government’s  programs,  particularly  that 
of  national  defense,  would  withhold  any  reasonably  based  opinions,  conclusions, 
or  recommendations  which  they  considered  important  or  useful  in  evaluating 
the  programs  being  conducted. 

We  are  unable  to  understand  the  logic  of  the  distinction  which  the  Depart¬ 
ment  draws  between  facts  on  one  hand  and  opinions,  conclusions,  and  recom¬ 
mendations  on  the  other.  We  see  no  basis  for  believing  that  the  making  of 
re|MirtR  available  to  us  would  inhibit  the  free  expression  of  opinions,  conelu- 
slotm,  and  recommendations  any  more  than  In  reporting  facts.  It  has  been  our 
experience  that  when  people  feel  they  have  food  reasons  or  basts  for  expressing 
opinlonR,  conclusions,  and  facts,  they  are  not  normally  reticent  in  expressing 
them  whether  the  report  is  to  be  made  available  to  the  General  Accounting  Office 
or  not.  It  would  seem  that  the  only  poaaible  fear  they  could  have  would  be  one 
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of  reprisal  from  higher  administration  levels,  and  this  certainly  can  be  dealt 
Department.  For  those  opinions,  conclusions,  and  recommendations^ 
which  are  made  without  reason  and  confidence  by  the  person  making  them,  wei 
doubt  that  they  have  any  real  value.  We  believe  irresponsible  statements  would 
not  be  considered  by  the  Navy  as  appropriate  material  for  reports  unless,  of 
course,  such  statements  were  included  for  purposes  other  than  representing 
them  as  sound  conclusions.  As  a  matter  of  fact,  it  would  seem  probable  that5 
any  refinements  resulting  from  making  such  reports  available  to  the  General5 
Accounting  Office  would  make  them  more  useful. 


x 


The  size  and  complexity  of  present  day  activities  require  that  the  myriad  facts 
be  boiled  down  into  usable  form — frequently  in  the  form  of  responsible  and  con¬ 
sidered  opinions,  conclusions,  and  recommendations  by  knowledgeable  employees 
and  experts.  A  sharp  distinction  between  these  and  facts  is  difficult  and  illogical 
for  the  purpose  of  reaching  an  understanding  of  the  conditions  and  the  actions 
taken  or  recommended  with  respect  to  such  conditions.  Also,  these  opinions 
conclusions,  and  recommendations  are  so  interwoven  with  the  facts  among  th 
agency's  records  and  reports  that  it  becomes  impractical  to  physically  segregat 
them.  Thus,  in  actual  practice,  entire  documents  will  be  withheld  to  avoid  dis 
closing  the  opinions,  conclusions,  and  recommendations.  There  is  an  incentive^ 
to  withhold  any  information  which  serves  to  evaluate,  particularly  that  of  an 
adverse  nature,  whether  that  information  be  “fact”  or  opinion,  conclusion,  or 
recommendation. 

The  practices  currently  being  followed  by  the  Department  of  the  Navy  in  mak 
ing  available  for  our  review  only  such  information  as  they  unilaterally  determine- 
that  we  need  to  discharge  our  statutory  responsibilities  to  the  Congress  and  to 
the  public  will,  in  our  opinion,  only  create  public  distrust.  We  feel  that  every 
public  official,  unless  specifically  exempt  by  law,  is  subject  to  a  requirement  to 
give  a  complete  and  full  account  of  his  stewardship  of  his  public  office.  With 
out  a  full  knowledge  of  the  manner  in  which  he  performs  the  business  and  ad 
ininistrative  management  aspects  of  his  office,  the  Congress  itself  is  seriously 
handicapped  in  carrying  out  its  constitutional  responsibilities  and  eventually 
loses  control  of  the  public  purse.  We  are  concerned  that  the  withholding  of 
information  required  for  the  performance  of  our  statutory  responsibilities  has 
progressed  to  such  an  extent  that  it  is  seriously  handicapping  us  in  the  per 
formance  of  our  work.  If  this  cloak  of  secrecy  continues,  the  Congress  must, 
rely  more  and  more  upon  the  “official”  word  of  executive  officials  as  to  the  effec¬ 
tiveness  and  efficiency  with  which  public  officials  carry  out  the  express  desires  of 
the  Congress.  It  seems  that  Congressman  Hardy’s  remarks  concerning  access  to 
contractors'  records  by  the  General  Accounting  Office  may  be  equally  for  con¬ 
sideration  here.  He  stated  in  part : 

It  seems  logical  to  me  to  suppose  that  there  is  a  greater  need  for  the  General 
Accounting  Office  to  see  the  records  of  those  few  who  do  not  wish  to  make  them 
Available  on  a  voluntary  basis  than  it  is  to  see  the  records  of  those  who  readily 
comply.  To  put  it  bluntly,  those  with  nothing  to  hide  have  nothing  to  fear  by 
i"  Qifi|  their  book!  to  the  General  Accounting  Office.” — (Congressional  Record, 
October  10, 1001,  page  18400. ) 

The  effectiveness  and  economy  of  the  procurement  and  contracting  activities 
Of  tke  D  i  *  irtment  Of  the  Navy  are  clearly  of  interest  and  concern  to  the  General 
Accounting  office  in  the  performance  of  its  statutory  responsibilities.  The  legis¬ 
lative  history  Of  the  Budget  and  Accounting  Act  of  1921  made  it  clear  that  our 
examination  of  “all  matters  relating  to  the  receipt,  disbursement,  and  applica¬ 
tion  of  public  funds”  as  provided  in  section  812(a)  contemplated  that  we  would 
consider  and  report  on  the  economy,  efficiency,  and  effectiveness  of  agency  ae 
tivitles.  See  also  section  200  of  the  Legislative  Reorganization  Act  of  1946  whic] 
authorizes  and  directs  the  Comptroller  General  to  make  an  expenditure  analysi 
of  each  agency  In  the  executive  branch  of  the  Government  which,  in  the  opinio 
of  the  Comptroller  General,  will  enable  the  Congress  to  determine  whether  publi 
funds  have  been  economically  and  effectively  administered  and  expended.  Ii 
order  to  carry  out  our  responsibilities,  section  313  of  the  1921  act  provides : 

“All  departments  and  establishments  shall  furnish  to  the  Comptroller  Gen 
eral  such  information  regarding  the  powers,  duties,  activities,  organization,  fi 
nancial  transactions,  and  methods  of  business  of  their  respective  offices  as  1 
may  from  time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  0* 
his  assistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose 
of  securing  such  information,  have  access  to  and  the  right  to  examine  any 
books,  documents,  papers,  or  records  of  any  such  department  or  establish¬ 
ment  *  * 
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The  congressional  intent  that  we  have  access  to  internal  review  reports  is 
clearly  indicated  in  section  111(d)  of  the  Accounting  and  Auditing  Act  of  1950 
which  provides  that  our  audit  will  be  directed,  among  other  things,  to  determin¬ 
ing  the  adequacy  of  the  agencies’  internal  financial  control  over  operations. 
Also,  the  subjects  covered  in  the  report  which  has  been  denied  us  represent  in¬ 
ternal  management  evaluations  which  are  clearly  a  part  of  “internal  audit  and 
control”  within  section  117(a)  of  the  Accounting  and  Auditing  Act  of  1950  and 
is N  such  is  specifically  required  to  be  considered  by  the  Comptroller  General  in 
the  conduct  of  his  audits.  We  cannot  properly  discharge  our  statutory  responsi¬ 
bilities  without  access  to  all  records  and  documents  relating  to  the  activities 
under  review  including  the  reports  resulting  from  internal  reviews  of  adminis¬ 
trative  practices  and  activities. 

In  summary,  we  consider  it  illogical,  impractical  and  contrary  to  express  pro- 
vlnlons  of  the  law  for  public  officials  to  withhold  in  their  discretion,  information 
concerning  the  discharge  of  their  public  trust. 

This  matter  was  reported  to  the  Chairmen  of  the  Committees  on  Government 
Operations  and  Armed  Services,  House  of  Representatives;  to  the  Chairmen  of 
the  Subcommittees  for  Special  Government  Information,  Committee  on  Govern¬ 
ment  Operations,  and  Special  Investigations,  Committee  on  Armed  Services, 
House  of  Representatives;  and  to  the  Chairmen  of  the  Committees  on  Armed 
Her  vices  and  Government  Operations,  United  States  Senate.  We  have  advised 
the  Secretary  of  Defense  and  the  Secretary  of  the  Navy  that  we  are  unable  to 
properly  discharge  our  statutory  responsibilities  if  information  needed  in  our 
work  is  denied  to  our  representatives  in  the  performance  of  our  audits. 

Copies  of  correspondence  and  supporting  information  with  respect  to  this 
matter  are  attached. 

Sincerely  yours, 


Joseph  Campbell, 


Comptroller  General  of  the  United  States . 


Attachments. 


COMPTROLLER  GENERAL  OF  THE  UNITED  STATES, 

Washington ,  September  9, 1958. 

The  Honorable  the  Secretary  of  the  Navy. 

Dear  Mr.  Secretary  :  The  Defense  Accounting  and  Auditing  Division  of  this 
Office  is  making  a  review  of  selected  activities,  including  procurement,  of  the 
Military  Sea  Transportation  Service  (MSTS).  Our  basic  objective  is  to  review 
the  effectiveness  of  policies,  procedures,  and  management  controls  established 
to  assure  the  economical  and  efficient  administration  of  MSTS  operations. 

The  Procurement  Review  Group,  Procurement  Division,  Office  of  Naval  Ma¬ 
terial,  has  prepared  a  report  entitled  “Review  of  Procurement  Activities  in  the 
Military  Sea  Transportation  Service,”  October  1957.  In  view  of  our  current 
survey  of  the  management  aspects  of  procurement  activity,  a  representative  of 
our  Office  informally  requested  the  Procurement  Division,  Office  of  Naval  Ma¬ 
terial,  In  June  1958,  to  furnish  us  a  copy  of  the  report  for  our  review.  At  that 
Hum  It  was  agreed  we  would  receive  a  copy  as  soon  as  additional  copies  were 
printed.  Subsequently,  after  considerable  discussion  between  representatives  of 
our  respective  offices,  we  were  informally  advised  that  the  Procurement  Divi¬ 
sion  was  without  authority  to  make  the  report  available  to  us,  and  it  was  sug- 
■  »ted  that  we  obtain  a  report  from  higher  authority.  By  letter  dated  July  24, 
HlfiH,  the  Assistant  Director  in  Charge  (Navy  Group),  Defense  Accounting  and 
Auditing  Division,  requested  the  Assistant  Secretary,  Navy  (Material)  to  fur- 
IiInIi  n  copy  of  the  subject  report.  Again  further  discussion  followed  in  regard 
In  our  need  for  the  material.  On  August  27  it  was  informally  suggested  by  the 
I  of  Naval  Material  that  a  formal  request  be  made  to  you  for  the  report. 

The  effectiveness  and  economy  of  the  procurement  activities  of  MSTS  are  of 
Interest.  and  concern  to  the  General  Accounting  Office  in  the  performance  of  its 
statutory  responsibilities.  The  legislative  history  of  the  Budget  and  Accounting 
Act  of  1921  made  it  clear  that  our  examination  of  “all  matters  relating  to  the 
N*H»lpt,  disbursement,  and  application  of  public  funds”  as  provided  in  section 
ItlUUn)  contemplated  that  we  would  consider  and  report  on  the  economy,  effi- 
elency,  and  effectiveness  of  agency  activities.  See  also  section  200  of  the  Legis¬ 
lative  Reorganization  Act  of  1940  which  authorizes  and  directs  the  Comptroller 
General  to  make  an  expenditure  analysis  of  each  agency  in  the  executive  branch 
of  (ho  Government  which,  in  the  opinion  of  the  Comptroller  General,  will  enable 
I  ha  Congress  to  determine  whether  public  funds  have  been  economically  -»nd 
effectively  administered  and  expended.  In  order  to  carry  out  such  work*  section 
0111  of  the  1921  act  provides ; 
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u An  departments  and  establishments  shall  furnish  to  the  Comptroller  Gen- 

SZTSSt  .'tSXZiSXT-2  «“-*  -  »**“"■ 

m  In*  our  opinion  all  reports  of  the  type  here  involved  are  subject  to  review 
byJ£l8„ °®c®;  fllllv  discharee  our  statutorv  responsibilities  without  access  to  the 

audit  will  be  directed  among  other  things,  to  determining  the  adequacy  of  the 
agencies’ ^i nterna  1^ financial  Control  over  operations.  Also  the  reports  on  in¬ 
ternal  reviews  of  activities  are  clearly  a  part  oi !  “ internal 
within  section  117(a)  of  the  Accounting  and  Auditing  Act  of  ldoU.  ana  so  spec 
ca  ly  required  to  be  considered  by  the  Comptroller  General  in  the  conduct  of 
his  audits  Such  information  and  factual  data  should  not  be  withheld  or  sub¬ 
ject  to  procedures  designed  to  screen  official  documents,  papers,  or  records  be- 

fore  being  made  available  to  the  General  Accounting  Office.  Hti0a  “Rp 

Your  exoneration  is  requested  in  providing  a  copy  of  the  report  entitled  Re¬ 
view  of  Procurement  Activities  in  the  Military  Sea  Transportation  Service, 
October  1957,  to  the  Defense  Accounting  and  Auditing  Division  of  this  Office  for 
use  in  connection  with  their  current  review  of  procurement  activities  in  MSTS. 
Mr  Hassell  B  Bell,  Assistant  Director,  Defense  Accounting  and  Auditing  1  i- 
visioS  mav  be  contacted  to  arrange  for  the  receipt  of  this  report.  Because  of 
the  importance  of  this  matter  and  congressional  interest  in  any  denial  or  delay 
in  providing  us  access  to  such  data,  we  request  that  the  above  report  be  fur- 

nished  promptly. 

Sincerely  yours, 

- - -  9 

Comptroller  General  of  the  TJnited  States. 


Department  of  the  Navy, 
Washington ,  D.C.,  October  17, 1958. 

Hon,  JoilFH  Campbell, 

Comptroller  General  of  the  United  States , 

General  Accounting  Office , 

Wa*hingtan>  D,C. 

Mr  Dl  si  M».  CaMPULl:  I  have  given  much  thought  to  the  request  in  your 
ui*.  ,  , ,  i  fltepttmhtr  9,  1958  for  a  copy  of  the  October  1957  report  by  the  I  ro- 
OttNiXIint  RiVUw  Group,  otftce  of  Naval  Material,  entitled  “Review  of  I  roeure- 
niaitfc  \ .  Hvltl®  In  tha  Military  8ea  Transportation  Service. 

^  00«i  of  fcma  report  was  previously  requested  by  Mr.  Leslie  Surgmer  of 
» our  X  °tn  hi*  Uttar  of  July  24,  1058  to  the  Assistant  Secretary  of  the  Navy. 
Our  reply  to  this  request  was  deferred  in  accordance  with  our  agreement  with 
Mr  8urj[in®r  and  Mr.  Hassell  Bell  at  a  meeting  with  representatives  of  the 

*n*  considering  this  request,  I  have  kept  in  mind  both  your  interest  and  re¬ 
sponsibilities  and  the  spirit  of  mutual  cooperation  which  has  long  marked  our 
relations  with  your  office.  I  most  sincerely  wish  to  do  what  I  can  to  maintain 

this  spirit,  which  I  feel  is  to  the  advantage  of  all. 

In  jvn  organization  of  the  size  and  complexity  of  the  Navy,  it  is  essential  that 
management  have  the  benefit  of  effective  internal  inspection  and  self-analysis. 
To  accomplish  this,  it  is  necessary  to  rely  upon  the  Inspector  General,  and,  in 
the  case  of  procurement,  the  Chief  of  Naval  Material  to  make  searching  inquiries 
and  to  report  their  candid  findings,  opinions  and  conclusions.  To  assist  in  per¬ 
forming  this  function,  the  Chief  of  Naval  Material  has  established  the  Procure¬ 
ment  Review  Group  in  the  Office  of  Naval  Material  to  review  procurement  pro¬ 
cedures  and  methods,  to  recommend  revision  of  existing  procedures  and  meth¬ 
ods,  and  to  analyze  the  effectiveness  of  purchase  management  in  the  Navy 
Bureaus  and  Offices.  The  report  which  you  have  requested  was  prepared  by 

this  Group, 
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I  believe  that  this  type  of  candid  self-appraisal,  properly  utilized,  can  be 
one  of  our  most  effective  management  tools.  Its  effectiveness  depends  upon  the 
Inspector’s  receiving  and  giving  frank,  outspoken  and  completely  candid  expres¬ 
sions  of  opinion,  conclusions  and  recommendations.  If  these  reports  are  given 
broader  distribution,  there  may  be  a  tendency  on  the  part  of  the  Inspector  to 
soften  criticism,  avoid  doubtful  matter,  and  generally  be  more  cautious  and  re¬ 
strained.  Similarly,  if  those  who  are  questioned  are  aware  that  their  views 
may  be  circulated  outside,  they  are  more  likely  to  hedge  their  remarks  and  to 
speak  for  the  record.  Should  this  happen,  the  Inspector  would  be  impeded  by 
not  receiving  the  full  and  frank  views  of  those  questioned.  Management  would 
suffer  by  not  receiving  the  candid  reports  which  it  needs.  And  you  would  not 
get  the  type  of  report  that  would  serve  your  purpose.  Thus  our  purposes  would 

he  defeated  without  yours  having  been  achieved. 

There  is,  of  course,  no  thought  of  withholding  any  facts  which  you  require. 
We  have,  accordingly,  prepared  and  enclose  for  your  information  a  copy  of  the 
report  which  you  have  requested.  In  accordance  with  the  principles  set  forth 
above,  we  have  omitted  from  this  copy  only  the  recommendations,  opinions,  and 
conclusions  of  the  writers.  All  of  the  facts  contained  in  the  report  have  been 


retained. 

In  this  fashion,  I  hope  that  wTe  can  find  a  mutually  satisfactory  way  to  pre- 
Ncrve  the  candid  conclusions  which  we  need  and  at  the  same  time  provide  you 
with  all  the  facts  which  you  require  in  order  to  form  your  own  conclusions. 
Sincerely  yours, 

W.  B.  Franks, 

Under  Seci'etary  of  the  Navy. 


Comptroller  General  of  the  United  States, 

Washington ,  October  SO,  1958. 

The  Honorable  the  Secretary  of  the  Navy. 

Dear  Mr.  Secretary  :  We  acknowledge  the  letter  of  October  17,  1958,  from  the 
Under  Secretary  of  the  Navy,  in  response  to  our  request  for  a  copy  of  the  report 
prepared  by  the  Procurement  Review  Group,  Office  of  Naval  Material,  entitled 
“Review  of  Procurement  Activities  in  the  Military  Sea  Transportation  Service,’’ 
dated  October  1957.  The  letter  transmitted  a  revised  rei>ort,  edited  to  exclude 
recommendations,  conclusions,  and  opinions  of  the  writers,  in  lieu  of  the  report 
requested.  We  understand  that  the  full  report  was  withheld  because  of  con¬ 
cern  that  if  such  reports  are  known  to  be  available  to  groups  outside  the  Navy, 
there  may  be  a  tendency  on  the  part  of  the  reporting  group  to  soften  criticism, 
avoid  doubtful  matters,  and  generally  he  more  cautious  and  restrained.  % 

We  cannot  share  your  concern  that  internal  review  groups  would  not  express 
full  and  frank  views  if  they  knew  that  their  reports  were  not  limited  to  internal 
distribution.  For  nearly  2 ]/2  years  now,  ever  since  we  initially  began  a  compre¬ 
hensive  review  of  selected  Navy  activities  in  the  spring  of  1956,  we  have  had 
access  to  the  documents,  records,  and  reports  which  we  needed  to  perform  our 
statutory  responsibilities.  Over  and  above  the  basic  documentation  dealing  with 
procurement,  supply,  and  financial  matters,  we  have  also  had  access  to  inspec- 
t  Ion,  Internal  review,  and  other  internal  audit  reports.  We  have  never  discerned 
any  tendency  to  minimize  significant  findings  or  to  reshajje  the  material  in  any 
way  by  reason  of  knowing  that  our  professional  staff  would  review  their  reports 
and  workpapers.  In  fact,  these  groups  have  frequently  sought  our  opinions  as 
lo  how  their  work  and  ours  might  be  better  coordinated  in  the  Government’s  in- 
In  our  relations  with  the  responsible  personnel  performing  these  studies, 
we  have  been  impressed  with  their  competence  and  objectivity.  We  cannot  per¬ 
ceive  that  these  officials  and  Government  employees  would  be  swayed  by  reason 
of  the  knowledge  that  their  reports  and  their  efforts  would  be  subjected  to  an  im¬ 
partial  and  independent  review  by  persons  other  than  those  in  the  Naval  Estab¬ 
lishment  especially  when  such  review  is  specifically  provided  by  law. 

1 1  «eems  quite  evident  that  some  misunderstanding  exists  as  to  our  need  for 
across  to  complete  reports  of  the  various  internal  reviews  as  well  as  the  basic 
data  from  which  the  reports  are  prepared.  Perhaps  an  amplification  of  our 
position  will  assist  you  in  understanding  our  need  for  access  to  and  the  tight  to 
examine  any  books,  documents,  papers,  or  records  of  the  Navy  Department 
As  you  know,  an  internal  control  system  takes  many  forms  In  different  areas; 
hut.  in  all  cases  a  satisfactory  system  of  internal  control  must  Include  such  thfor 
mm  a  plan  of  organisation,  clearly  defined  policies  and  procedure',  adequately 
trained  personnel,  effective  and  timely  reporting  and  analysis,  and  a  strong  ■&* 
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ternal  review  system.  A  thorough  review  and  evaluation  of  the  effectiveness’ 
of  an  internal  control  system  is  an  essential  part  of  any  meaningful  review  of 
the  efficiency  and  economy  of  activities.  The  need  for  such  a  review  and  evalu¬ 
ation  is  universally  accepted  by  professional  groups  engaged  in  this  type  of  work 
and  was  emphasized  by  the  Congress  when  it  enacted  legislation  requiring  this 
Office  to  give  due  consideration  to  existing  systems  of  internal  audit  and  control* 
in  conducting  our  reviews  of  agency  activities. 

The  function  of  internal  review  may  be  comprised  of  internal  audits,  inspec¬ 
tions,  surveys,  or  special  management  studies  at  all  levels.  Whatever  it  is  called 
and  irrespective  of  the  type  of  organization  or  unit  assigned  the  responsibility  for 
it,  it  is  a  necessary  management  mechanism  and  from  our  point  of  view  one  of 
the  more  important  ones.  We  are  pleased  that  its  importance  is  recognized  in 
the  Under  Secretary’s  letter. 

In  the  Department  of  the  Navy  the  internal  review  or  inspection  system  is 
diffused  through  many  organizations.  The  Inspector  General,  in  addition  to  his 
other  duties,  covers  many  aspects  of  installation  management.  Special  groups* 
from  the  Office  of  Naval  Material  devote  considerable  time  studying  procurement 
and  supply  management  problems.  The  internal  audit  under  the  Comptroller 
of  the  Navy  is  concerned  largely  with  budgeting,  accounting,  and  related  financial 
management  problems. 

The  work  of  these  groups  represents  practically  the  only  means  by  which  op¬ 
erating  management  can  determine  whether  established  policies  are  being  fol¬ 
lowed,  whether  approved  programs  are  accomplishing  their  purposes  and,  in 
general,  whether  the  functions  of  the  agency  are  being  carried  out  effectively, 
efficiently,  and  economically. 

In  conducting  our  reviews  we  must  appraise  the  performance  of  this  very 
important  segment  of  the  total  internal  control  system  in  the  Navy.  In  making 
this  appraisal  we  must  be  intimately  familiar  with  the  scope  of  work  under¬ 
taken  by  these  groups,  the  depth  of  their  study,  the  extent  of  the  review,  the 
conclusions  drawn,  the  recommendations  made,  and  the  agency  action  on  find¬ 
ings  and  recommendations. 

The  material  submitted  in  lieu  of  the  report  requested  consists  principally 
of  background  data  and  statistical  information,  much  of  which  can  be  obtained 
from  the  MSTS  Handbook,  Organization  Manual,  MSTS  Headquarters  Proce¬ 
dural  Instructions,  and  financial  and  statistical  reports.  The  material,  as  edited, 
does  not  include  specific  data  as  to  the  scope  of  review,  nature  of  problem  areas 
covered,  extent  of  verification,  conditions  under  which  the  procurements  are 
made,  evaluation  of  existing  controls,  or  any  factural  information  from  which 
reasonable  conclusions  can  be  drawn.  Omitted  also  are  the  opinions,  conclu¬ 
sions,  and  recommendations  of  the  Procurement  Review  Group  as  well  as  com- 
vnanta  oif  MSTS  management  with  respect  to  the  findings  and  action  taken  on 
ilia  report  recommendations.  Consequently,  we  find  that  the  material,  as  sub- 
milt'  d,  U  not  an  adequate  substitute  for  our  access  to  the  full  report  and  the 
(tain  in  support  of  the  report, 

mxLtm  Of  the  importance  of  this  matter  and  the  congressional  interests  in 
A nj  dt  flint  or  del*!  in  providing  US  access  to  such  data,  we  must  insist  that  an 

. . .  popr  of  th#  subject  report  be  made  available  without  further  delay. 

'  llwonnilft  !  would  urge  that  appropriate  Instructions  be  issued  to  the  Naval 
BStftMIfthmenl  directed  toward  eliminating  restrictions  as  to  information  re- 

3 Hired  in  the  performance  Of  our  work  SO  as  to  avoid  any  other  unnecessary  ind¬ 
ents  of  this  character. 

Your  prompt  consideration  and  action  will  be  appreciated. 

Sincerely  yours, 

(Signed)  Joseph  Campbell, 
Comptroller  General  of  the  United  States . 

Department  of  the  Navy, 

Office  of  the  Secretary, 
Washington,  D.C. ,  November  22,  1958. 

Hon.  Joseph  Campbell, 

Comptroller  General  of  the  United  States , 

General  Accounting  Office,  Washington,  D.C. 

My  Dear  Mr.  Campbell:  This  will  acknowledge  receipt  of  your  letter  of 
October  30,  1958,  with  regard  to  the  report  prepared  by  the  Procurement  Review 
Group,  Office  of  Naval  Material,  entitled  “Review  of  Procurement  Activities  in 
the  Military  Sea  Transportation  Service”. 
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As  indicated  in  our  letter  of  October  IT,  management  in  the  Navy  must  have 
the  benefit  of  effective  internal  inspection  and  self-analysis  in  order  to  strive 
for  self-improvement  and  internal  reform.  Thus  persons  such  as  the  Inspector 
General  and  the  Chief  of  Naval  Material,  in  making  their  investigations  must 
be  able  to  obtain  frank  opinions,  advice  and  criticism  from  persons  at  lower 
levels  who  are  familiar  with  the  facts  and  problems.  If  anything  were  to  inter¬ 
fere  with  the  obtaining  of  such  frank  and  candid  statements  of  view,  our  ability 
(o  work  continually  for  self-improvement  and  internal  reform  would  be  sub- 
Ntantially  limited.  Also,  these  frank  statements  of  opinion,  advice  and  recom¬ 
mendation  sometimes  conflict  with  others,  and  not  all  of  them  are  accepted 
lit,  higher  levels.  In  any  event,  if  we  should  release  them  outside  the  executive 
branch  of  the  Government,  in  the  future  it  would  only  be  natural  for  persons 
familiar  with  the  facts  to  soften  criticism,  avoid  doubtful  matter,  and  generally 
to  be  more  restrained.  Self-improvement  and  reform  within  the  executive  branch 
would  then  become  much  more  difficult,  and  the  results  would  certainly  be  less 
in  the  public  interest. 

We  have,  however,  no  desire  to  withhold  any  facts  which  you  may  require 
hi  this  connection.  A  copy  of  the  report  in  question,  with  recommendations, 
opinions,  and  conclusions  omitted,  was  previously  forwarded  to  you. 

Also,  the  General  Counsel  of  the  Navy  stated  at  the  meeting  with  you  on  Oc¬ 
tober  17,  that  if  there  should  be  any  additional  factual  material  which  you 
might  desire  in  connection  with  the  subject  report,  we  should  be  happy  to  fur¬ 
nish  it.  Your  letter  now  states  that  the  material  previously  forwarded  to  you 
did  not  include  certain  specific  data  as  to  the  scope  of  review,  the  nature  of  the 
problem  areas  covered,  and  certain  other  information.  As  a  result,  the  General 
Counsel  lias  again  reviewed  the  report,  and  a  copy  of  the  report  is  handed  you 
herewith  which  contains,  I  am  confident,  everything  which  you  may  desire  with 
the  exception  of  opinions,  conclusions,  recommendations  and  other  advisory  mat¬ 
ter.  It  presents  a  full  factual  picture  of  the  MSTS  operations  described. 

Sincerely  yours, 


(Signed)  Thomas  S.  Gates. 


Mr.  Slaymax.  The  next  witness  is  Mr.  Robert  Keller,  General 
Counsel  of  the  General  Accounting  Office,  appearing  for  the  Comp¬ 
troller  General  of  the  United  States,  accompanied  by  Mr.  Lawrence 
.  Powers,  Director  of  the  Defense  Accounting  and  Auditing  Division 
of  the  General  Accounting  Office.  He  also  has  with  him  for  consulta¬ 
tion  George  H.  Staples,  Associate  Director,  the  Civil  Accounting 
and  Auditing  Division,  Owen  A.  Kane,  Legislative  Attorney,  Office  of 
Legislative  Liaison,  and  Hassel  Bell,  Assistant  Director,  Defense 
Accounting  and  Auditing  Division. 

Mr.  Keller. 


STATEMENT  OP  ROBERT  F.  KELLER,  GENERAL  COUNSEL,  GENERAL 
ACCOUNTING  OFFICE ;  ACCOMPANIED  BY  LAWRENCE  J.  PO  WERS, 
DIRECTOR,  DEFENSE  ACCOUNTING  AND  AUDITING  DIVISION; 
GEORGE  H.  STAPLES,  ASSOCIATE  DIRECTOR,  CIVIL  ACCOUNTING 
AND  AUDITING  DIVISION;  OWEN  A.  KANE,  LEGISLATIVE  AT¬ 
TORNEY,  OFFICE  OF  LEGISLATIVE  LIAISON;  AND  HASSELL  BELL, 
ASSISTANT  DIRECTOR,  DEFENSE  ACCOUNTING  AND  AUDITING 
DIVISION 

Mr.  Keller.  Mr.  Chairman  and  members  of  the  subcommittee,  we 
appreciate  the  invitation  to  appear  before  you  today  to  discuss  the 
cases  where  we  have  been  denied  access  to  information,  records,  and 
reports  which  are  essential  to  the  proper  performance  of  our  audits 
and  reviews  of  the  operations  in  the  executive  departments. 

Before  discussing  the  individual  cases,  however,  we  believe  that  a 
brief  statement  of  the  functions  and  statutory  responsibilities  of  the 
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General  Accounting  Office  would  provide  background  which  would 
facilitate  the  understanding  of  the  significance  of  the  specific  cases 

of  refusal  of  access  to  reports  and  records.  , ,  ,  ,, 

The  General  Accounting  Office,  which  was  established  by  the 
Budget  and  Accounting  Act,  1021,  (31  U.S.C.  1)  is  an  agency  in  the 
legislative  branch  of  the  Government,  completely  independent  of  the 
executive  branch.  The  audit  work  performed  by  the  Office  is  done  as 
an  agency  of  the  Congress.  The  Office  of  the  C  omptroller  Genera  , 
also  established  by  the  1921  act,  is  unique  in  Government.  1  lie  Comp¬ 
troller  General  is  appointed  for  a  term  of  15  years  and  is  not  eligible 
for  reappointment.  He  can  be  removed  from  office  only  by  joint  reso 
lution  of  the  Congress  or  by  impeachment.  The  purpose  of  so  es 
tablishing  the  term  and  mechanics  of  removal  was  to  insure  the 
independence  of  the  Comptroller  General  from  any  control  by  he* 

(The  text  of  the  Budget  and  Accounting  Act  of  1921  is  set  forth  as 

exhibit  5  at  p.  282  of  the  appendix.)  . 

Mr.  Keller.  Section  312(a)  of  the  Budget  and  Accounting  Act, 
1921  (31  U.S.C.  53)  requires  that  we  examine  all  matters  relatin 
to  the  receipt,  disbursement  and  application  of  public  tunds^  anc 
in  order  to  carry  out  such  work,  section  313  of  the  act  (31  U.o.Ij.  ) 
provides: 

All  departments  and  establishments  shall  furnish  to  the  Comptroller  General| 

such  information  regarding  the  powers,  duties,  activities,  0^g^i“t’on’  fi“a,C^ 
transactions  and  methods  of  business  of  their  respective  offices  as  he  may  Irom 
time  to  time’  require  of  them ;  and  the  Comptroller  General,  or  any  of  his  assist 
ants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose  of  secur 
ing  such  information,  have  access  to  and  the  right  to  examine  arJ^b^°^s’  docu 
ments,  papers,  or  records  of  any  such  department  of  establishmen 

The  legislative  history  of  the  Budget  and  A^ounting  Act,  1921 
makes  it  clear  that  the  provisions  of  sections  312(a)  and  313  of  that 
act  contemplate  that  we  are  to  examine  and  report  on  the  economy, 
efficiency,  and  effectiveness  of  agency  activities.  Also  section  206 
of  the  Legislative  Reorganization  Act  of  1946  (60  Stat.  837)  au 
thorizes  and  directs  the  (’omptroller  General  to  make  an  expenditure 
analysis  of  each  agency  in  the  executive  branch  of  the  Governmen 
which  in  the  opinion  of  the  Comptroller  General  will  enable  the  Con¬ 
gress  to  determine  whether  public  funds  have  been  economically  an 

effectively  administered  and  expended.  ,  1Q,ft  •  . 

(  Section  206  of  the  Legislative  Reorganization  Act  of  194b  is  set 

forth  as  exhibit  6  at  p.  294  of  the  appendix. ) 

Mr.  Keller.  Although  the  first  Budget  and  Accounting  Act  en 
acted  by  the  Congress  was  vetoed  by  the  I  resident  on  June  4,  1J2U 
(H.  Doc.  805,  66th  Cong.)  (see  exhibit  7  at  p.  294  of  the  appen 
dix),  because  the  Comptroller  General  was  not  subject  to  remova 
by  the  President,  no  question  was  raised  m  respect  to  the  right  of  thef 
Comptroller  General  and  the  General  Accounting  Office  of  access  t 
all  information  required  for  the  performance  of  the  responsibilitw 
laid  upon  them  by  the  enactment.  The  Budget  and  Accounting  c 
as  eventually  approved  on  June  10,  1921,  made  no  changes  in  regard 
to  the  requirements  for  access  to  such  information. 

There  is  nothing  in  the  legislative  history  with  reference  to  limi  mg 
us  in  our  access  to  the  books,  records,  documents,  et  cetera,  of  the 
agencies  as  provided  in  the  above  quoted  section  313  with  the  single 
exception  of  certain  expenditures  under  291  Revised  Statutes  mvolv- 
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Ing  expenditures  by  the  State  Department  in  carrying  out  treaties 
and  intercourse  with  foreign  nations  which  are  authorized  to  be  ex¬ 
pended  upon  the  certification  of  the  Secretary  of  State. 

With  respect  to  the  intent  of  the  Congress  in  regard  to  the  extent 
and  scope  of  the  need  for  access  to  information  in  order  to  discharge 
the  functions  of  the  General  Accounting  Office,  it  is  interesting  to 
note  some  of  the  comments  made  on  the  floor  of  the  House  of  Repre¬ 
sentatives  at  the  time  the  term  “application”  (of  public  funds)  was 
added  by  amendment  to  the  bill  which  became  the  Budget  and  Ac¬ 
counting  Act,  1921. 

Remarks  of  Congressman  Robert  A.  Luce,  Massachusetts 

*  *  *  It  is  in  this  particular  section  that  we  can  make  this  clear.  The  sec¬ 
tion  was  worded,  I  fear,  in  a  way  that  might  have  led  some  occupant  of  this 
office  to  imagine  that  his  functions  were  purely  clerical;  that  is,  the  functions 
Implied  by  the  word  “accountant.”  The  words  used  have  the  savor  of  the 
bookkeeper,  of  the  cashier,  of  the  treasurer,  not  of  the  investigator  of  the  way 
the  money  is  spent,  not  of  the  man  who  goes  out  and  looks  for  trouble,  not  of 
the  man  who  attempts  of  his  owrn  initiative  to  find  places  to  save  money. 
Therefore  I  make  the  suggestion  that  we  add  to  the  words  of  the  cashier  and 
ttie  treasurer  and  the  accountant,  namely,  “receipt  and  disbursement,”  the 
word  “application.”  If  there  ever  was  presented  on  this  floor  a  single  word  of 
amendment  which  might  have  a  wTider  extent  of  usefulness  to  the  people,  it  has 
not  come  to  my  knowledge. 

The  purpose,  Mr.  Chairman,  is  to  make  it  sure  that  the  Comptroller  General 
ahull  concern  himself  not  simply  with  taking  in  and  paying  out  of  money  from 
an  accountant’s  point  of  view,  hut  that  he  shall  also  concern  himself  with  the 
ijueatlon  as  to  whether  it  is  economically  and  efficiently  applied.  (Vol.  61,  pt.  II, 
Congressional  Record,  p.  1090.) 

Mr.  Keller.  Congressman  James  William  Good  of  Iowa,  the  chair¬ 
man  of  the  Select  Committee  on  the  Budget  concerned  with  the  bill 
had  this  so  say  about  the  amendment  offered : 

It  was  the  intention  of  the  committee  that  the  Comptroller  General  should  be 
aomethlng  more  than  a  bookkeeper  or  accountant ;  that  he  should  be  a  real 
nrltlc,  and  at  all  times  should  come  to  Congress,  no  matter  what  the  political 
complexion  of  Congress  or  the  Executive  might  be,  and  point  out  inefficiency, 
If  he  found  that  money  was  being  misapplied — which  is  another  term  for  in¬ 
efficiency— that  he  would  bring  such  facts  to  the  notice  of  the  committees  having 
Jlirlediction  of  appropriations.  Therefore  I  have  no  objection  at  all  to  the 

fentleinan’s  amendment.  I  think  it  will  subserve  a  useful  purpose.  (Vol.  61,  pt. 
I,  Congressional  Record,  p.  1090.) 

Senator  O’Mahoney.  Mr.  Chairman,  may  I  suggest  that  it  would 
he  of  value  to  those  who  read  the  record  if  the  name  of  the  author  of 
I  he  amendment  and  the  name  of  the  chairman  of  the  committee  were 
Inserted  at  this  point. 

Mr.  Keller.  I  will  be  glad  to  supply  that,  Senator.  As  I  recall  it 
WfU  Congressman  Luce  and  Congressman  Good,  who  was  chairman 
of  the  Select  Committee  on  the  Budget  of  the  House. 

Senator  O’Mahoney.  Thank  you. 

Mr.  Keller.  In  performing  our  audits  and  reviews  we  examine, 
analyze,  and  evaluate  the  policies,  plans,  procedures,  and  operations 
directly  related  to  the  activity  involved  for  the  purpose  of  determin¬ 
ing  whether  the  agency  is  carrying  out  only  those  activities  or  pro¬ 
grams  authorized  by  the  Congress  and  is  conducting  them  efficiently 
and  in  the  manner  authorized..  Where  appropriate,  we  also  review 
whether  the  authorized  activities  or  programs  effective  ly  continue 
to  *«rve  their  originally  intended  purpose.  Simply  stated,  in  order 
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for  ns  to  carry  out  the  clear  intent  of  the  Congress  for  conducting 
independent  and  searching  examinations,  we  must  determine  and 
report-  to  the  Congress  and  management  officials  any  conditions  oi 
circumstances  which  exist  which  need  attention  and  improvement  so 
as  to  effectively  accomplish  the  program  and  prevent  the  unnecessary 

expenditure  of  money,  manpower,  and  material.  ^ 

The  value  of  such  independent  examinations  is  illustrated  by  our 
review  of  Air  Force  procedures  for  determining  spare  aircraft  engine 
requirements  and  for  controlling  the  related  procurement.  In  19o5, 
we  reported  to  the  Congress  that  the  Air  Force  had  substantially  over¬ 
procured  two  series  of  J  —47  engines  still  in  production  and  that  ai- 
rangements  were  being  made  for  procurement  of  165  additional 
engines  of  another  series  for  the  military  assistance  program,  although 
excess  engines  of  a  similar  series  were  available,  ibis  situation  was 
taken  up  with  the  Assistant  Secretary  of  the  Air  Force  and  as  a 
result  of  our  finding  an  order  for  additional  J-47  engines  was  termi¬ 
nated.  The  Air  Force  estimated  that  savings  of  $50  to  $60  million 
resulted  from  cancellation  of  this  order.  Additional  savings  of  $10 
million  resulted  from  the  decision  to  abandon  the  purchase  of  more 
engines  for  the  military  assistance  program. 

Another  illustration  was  our  reviews  of  supply  management  and 
operations  in  the  Far  East  which  we  reported  on  to  the  Congress  and 
responsible  management  officials  during  1958.  We  found  both  the 
Signal  Corps  and  Corps  of  Engineers  supply  centers  failed  to  prop¬ 
erly  discharge  their  responsibilities  in  regard  to  the  determination  ot 
requirements.  Incorrect  requirements  resulted  in  overstating  orders 
from  the  United  States.  As  the  result  of  our  reviews,  $9  million  of 
orders  for  materials  were  canceled.  Additionally,  the  deficiencies  dis¬ 
closed  during  our  review  of  the  supply  operation  of  the  8th  U.b. 
Army,  Korea,  were  of  such  scope  and  significance  as  to  adveisely  af¬ 
fect  efforts  to  provide  an  economical  and  efficient  supply  operation,  .j 
The  major  deficiencies  involved  the  improper  determinations  of  needs, 
unreliable  stock  records,  and  inadequate  review  of  orders  from  troop 
units.  As  a  result  of  our  examination,  orders  on  supply  centers 
amounting  to  over  $3  million  were  canceled  and  recommendations 
were  adopted  which  should  assist  in  establishing  improved  controls 
and  in  preventing  recurrence  of  the  deficiencies  noted. 

More  recently,  we  reported  on  February  4,  1959,  to  the  Congress 
that  our  review  of  the  physical  movement  of  aircraft  engines  in  the 
overhaul  pipeline  in  the » Department  of  the  N  avy  and  comparison 
with  performance  by  the  Department  of  the  Air  Force  on  similar 
engines  suggests  that  a  reasonable  pipeline  would  be  approximately 
150  days  as  contrasted  with  the  scheduled  210  days  used  by  the  -Navy 
for  computing  requirements.  On  this  basis,  we  estimated  that  at 
July  31, 1958, 793  aircraft  engines  costing  about  $68  millions  are  being  j 
procured  in  excess  of  the  Navy’s  requirements.  In  addition,  at  that 
date,  the  Navy  had  planned  requirements  for  204  more  of  these  en-  j 
gines  estimated  to  cost  $33  million,  li  e  reported  that  the  Navy ,  by  j 
reason  of  applying  a  very  liberal  allowance  for  out-of-service  time 
for  aircraft  engines,  is  investing  very  substantial  sums  of  money  in 
the  procurement  of  these  aircraft  engines  that  are  excess  to  its  needs. 

Obtaining  access  to  the  information  and  records  of  the  Department  - 
of  Defense  and  the  military  departments  has  been  a  problem  which 
became  acute  during  the  fiscal  year  1958,  particularly  as  our  audit  and 
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examination  activities  have  required  us  to  probe  further  into  sensi¬ 
tive  and  highly  costly  programs  of  the  major  weapons  systems  and 
missiles.  Although  we  have  made  some  progress  with  the  depart¬ 
ments  in  regard  to  access  to  information  and  records  generally  neces- 
Hiiry  for  us  to  carry  out  our  statutory  responsibilities,  there  are  three 
ureas  in  which  the  situation  has  not  been  satisfactorily  resolved. 
I  hese  involve : 

(1)  information  contained  in  procurement  and  other  operating 
files  conceniing  observations,  opinions,  evaluations  and  recom¬ 
mendations  by  subordinates  and  other  matters  considered  in  mak¬ 
ing  decisions, 

(2)  information  contained  in  internal  reviews,  such  as  staff 
studies,  which  are  the  bases  for  supply,  logistics,  and  financial 
management  determinations,  and 

(3)  information  concerning  operations  and  program  execution 
developed  through  departmental  inspections,  surveys,  and  ex¬ 
aminations. 

These  types  of  information  are  characterized  as  being  sensitive  or 
privileged,  and  are  considered  by  the  departments  as  being  limited 
lo  internal  use. 

Mr.  Slayman.  Mr.  Keller,  would  you  pause  a  moment  in  reading 
your  prepared  statement? 

Mr.  Keller.  Yes,  sir. 

Mr.  Slayman.  Mr.  Chairman,  may  I  ask  a  question  here  dealing 
with  the  Defense  Department?  , 

Senator  Ervin.  Yes. 

Mr.  Slayman.  Are  your  auditors  and  investigators  who  deal  with 
Defense  Department  matters  cleared  to  see  and  handle  “top  secret” 
information? 

Mr,  Keller.  Yes.  There  is  no  question  about  that.  They  are 
cleared  to  see  and  receive  classified  information.  We  follow  all  the 
rules  in  handling  classified  information. 

The  denial  of  information  in  these  areas  has  not  been  on  the  basis 
of  security.  It  is  on  the  basis  of - 

M r.  Slayman.  It  has  never  been  a  matter  of  security  ? 

Mr.  Keller.  No,  sir.  It  is  solely  on  the  basis  of  privilege. 

Mr.  Slayman.  There  has  been  no  question,  then,  that  military 
secrets  are  being  improperly  revealed  or  handled  ? 

Mr.  Keller.  No, sir. 

Mr.  Slayman.  Thank  you. 

Senator  Ervin.  Proceed. 

Mr.  Keller.  The  departments  rely  upon  the  provisions  of  Depart¬ 
ment  of  Defense  Directive  No.  7650.1,  dated  July  9,  1958,  as  the  basis 
i or  their  denying  us  access  to  tljese  types  of  information  and  records. 

Notwithstanding  the  specific  intent  of  the  Congress  and  the  pro¬ 
visions  of  lawT  relating  to  our  access  to  all  books,  documents,  papers 
OI1  records  of  the  military  departments,  the  Department  of  Defense, 
M  previously  mentioned,  issued  Department  of  Defense  Directive 
No.  7650.1,  dated  July  9,  1958,  which  authorized  the  Secretary  of 
tfteh  of  the  military  departments  to  withhold  or  restrict  particular 
Information  which  we  require  in  discharging  our  responsibilities, 
ill  in  presumed  authority  is  contained  in  paragraphs  HI.B.8  and 
1I1.H.4  which  read  as  follows: 


48 


EXECUTIVE  PRIVILEGE 


Mr.  Chairman,  if  you  would  like,  I  would  be  glad  to  place  a  copy 
of  Department  of  Defense  Directive  No.  7650.1  at  this  point  in  the 
record. 

Senator  Ervin.  The  committee  will  appreciate  your  doing  that. 

Mr.  Keller.  Paragraphs  3  and  4  of  this  directive  read  as  follows: 

3.  Budgets  for  any  future  fiscal  year  will  not  be  released.  Reports  of  non- 
Department  of  Defense  agencies  (including  FBI  reports)  shall  not  be  released 
unless  the  written  consent  of  such  agency  has  been  obtained.  Reports  of  the 
inspectors  general  and  criminal  investigation  organizations  shall  not  be  fur¬ 
nished  except  upon  approval  of  the  appropriate  departmental  Secretary.  Such 
reports  may  be  summarized  and  the  summaries,  upon  request,  may  be  fur¬ 
nished  with  the  approval  of  the  appropriate  departmental  Secretary. 

4.  When  the  same  considerations  exist  as  raise  a  question  as  to  whether 
particular  information  may  be  furnished  to  a  Member  or  committee  of  the 
Congress,  no  refusal  to  furnish  such  information  shall  be  made  until  the  matter 
has  been  submitted  to  the  Secretary  of  the  military  department  concerned  or 
the  Secretary  of  Defense. 

The  practical  effect  of  these  provisions  is  that  the  various  opera¬ 
tion  levels  within  the  agencies  screen  the  information  to  be  made 
available  to  the  General  Accounting  Office. 

Senator  Ervin.  It  seems  it  might  be  possible  at  this  time,  Mr. 
Keller,  for  the  directive  to  be  made  part  of  the  record. 

Mr.  Keller.  Yes,  sir. 

Senator  Ervin.  Without  objection,  it  is  so  ordered. 

(The  directive  referred  to  is  as  follows :) 

July  9,  1958 
Number  7650.1 

Department  of  Defense  Directive 

Subject :  General  Accounting  Office  Comprehensive  Audits 
References : 

(a)  DoD  Directive  5200.1,  “Safeguarding  Official  Information  in  the  Inter¬ 
ests  of  the  Defense  of  the  United  States.” 

(b)  DoD  Directive  5400.4,  “Provision  of  Information  tx>  the  Congress” 

I.  PURPOSE 

To  explain  the  General  Accounting  Office  comprehensive  audit  program  and  to 
pMierlbt  policy  for  the  guidance  of  representatives  of  the  Department  of  Defense 
one!  components  thereof  in  their  relationships  with  General  Accounting  Office 
tfprAMmtAtlVM  unfilled  in  carrying  out  the  statutory  audit  responsibilities  of 

the  Comptroller  General 

II,  eAMmUL  ACCOUNT!**  OITICIS  COMPREHENSIVE  AUDIT  PROGRAM 

4,  dmwmsmp$ 

The  General  Accounting  Office  has  broad  authority  for  conducting  audits  and 
investigations  in  the  executive  departments  and  agencies.  The  purpose  of  this 
authority  is  to  enable  the  Comptroller  General,  as  an  agent  of  the  Congress,  to 
determine  how  each  agency  under  audit  discharges  its  financial  responsibilities. 
In  this  connection,  the  financial  responsibilities  of  an  agency  are  to  be  construed 
as  including  the  expenditure  of  funds  and  the  utilization  of  property  and  person¬ 
nel  in  the  furtherance  only  of  authorized  programs  or  activities  in  an  effective, 
efficient  and  economical  manner.  Comprehensive  audits  will  be  directed  only  to 
the  nontactical  operations  of  the  Department  of  Defense.  Primarily,  the  effort 
by  the  General  Accounting  Office  auditors  will  be  for  the  purpose  of  evaluating 
the  results  of  financial  management  within  the  Department  of  Defense  and  com¬ 
ponents  thereof. 

B.  Basic  statutory  authority 

Section  313  of  the  Budget  and  Accounting  Act  of  1921  (31  USC  54)  provides 
that  “All  departments  and  establishments  shall  furnish  to  the  Comptroller  Gen¬ 
eral  such  information  regarding  the  powers,  duties,  activities,  organization, 
financial  transactions  and  methods  of  business  of  their  respective  offices  as  he 
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may  from  time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  of 
his  assistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  pur¬ 
pose  of  securing  such  information,  have  access  to  and  a  right  to  examine  any 

books,  documents,  papers  or  records  of  any  such  department  or  establishment. 
*  *  *” 

O.  Performance  of  comprehensive  audits 

The  General  Accounting  Office  is  performing  as  many  audits  as  possible  at  the 
sites  of  operations.  These  audits,  which  are  on  a  comprehensive  basis,  are  per¬ 
formed  by  personnel  from  the  various  General  Accounting  Office  regional  offices, 
overseas  offices,  and  the  Defense  Accounting  and  Auditing  Division  in  Washing- 
Ion,  D.C.  and  Dayton,  Ohio.  The  regional  offices  are  in  19  locations  in  the  United 
States. 

D.  Approach  to  comprehensive  audits 

General  Accounting  Office  audits  are  designed  to  provide  a  comprehensive  re¬ 
view  of  Government  agencies  and  their  activities.  The  extent  of  detailed  ex¬ 
amination  work  in  such  audits  is  determined  by  the  adequacy  of  the  manage¬ 
ment  control  exercised  by  the  agency  under  audit.  In  order  to  evaluate  internal 
management  controls,  General  Accounting  Office  personnel  examine  the  history, 
purpose,  authorities,  organization,  activities,  policies,  and  procedures  of  an 
agency  and  its  component  activities,  and  then  review  the  operating  results  in 
I  lie  light  of  the  intended  purpose  and  authorities^  In  making  an  evaluation  of 
Internal  control,  representatives  from  the  General  Accounting  Office  will  nec¬ 
essarily  perform  various  audit  steps  such  as  reviewing,  analyzing,  and  testing 
accounting  and  operating  data,  property  records,  data  in  support  of  budgetary 
statements,  and  other  supporting  evidence  covering  the  agencies’  activities.  The 
results  of  comprehensive  audits  will  be  covered  by  reports  which  will  be  made 
available  to  the  head  of  the  agency  involved. 

N.  Evaluation  of  internal  controls  and  internal  review  activities 

Neetion  117(a)  of  the  Accounting  and  Auditing  Act  of  1950  (31  USC  67)  pro¬ 
vides  that,  in  the  determination  of  auditing  procedures  to  he  followed  and  the 
extent  of  examination  of  vouchers  and  other  documents,  the  Comptroller  General 
xlinll  give  consideration  to  the  effectiveness  of  accounting  organizations  and  sys¬ 
tems,  internal  audit  and  control,  and  related  administrative  practices  of  the 
respective  agencies.  Pursuant  to  the  foregoing,  the  General  Accounting  Office 
audits  will  be  conducted  in  full  recognition  of  all  internal  review  activities  and 
will  evaluate  their  effectiveness  and  eliminate  the  necessity  for  duplicating  much 
of  (heir  efforts.  The  General  Accounting  Office  intends,  as  part  of  its  compre¬ 
hensive  audit  procedure,  to  review  the  internal  audit  work  accomplished  within 
I  In»  Department  of  Defense.  This  review  will  serve  to  enable  the  General  Ac¬ 
counting  Office  to  evaluate  the  effectiveness  of  internal  audit  and  control  and 
(hereby  minimize  its  effort  devoted  to  detailed  review  of  installation  activities. 
To  t  he  extent  that  the  internal  audit  program  has  been  the  successful  and  effec¬ 
tive  aid  to  management  which  it  is  designed  to  be,  a  corresponding  reduction  in 
the  disruption  of  normal  operations  at  the  installation  or  activity  by  the  General 
Accounting  Office  should  result. 


III.  POLICIES  ANI)  ACTION 


A,  Cooperation  to  he  accorded  representatives  of  the  General  Accounting  Office 

Itepresentatives  of  the  General  Accounting  Office  will  inform  the  agency  and 
Installation  concerned  of  any  proposed  audit  and  its  contemplated  scope.  Officials 
lif  all  levels  within  the  Department  of  Defense  and  components  thereof  shall 
Cliohcrate  fully  with  the  General  Accounting  Office  representatives  in  order  to 
facilitate  the  audit  work.  Care  should  be  taken  to  assure  that  proper  working 
Space  and  facilities  are  provided,  as  well  as  timely  assistance  in  making  necessary 
Information,  records  and  personnel  available. 


ft,  4iwa  to  records  and  release  of  records  and  reports 


I,  In  accordance  with  the  provisions  of  the  Budget  and  Accounting  Act  of 
IIAI1  (see  II.  B.  hereof),  authorized  representatives  of  the  General  Accounting 

shall  be  given  access  to,  and  allowed  to  examine,  such  records  as  are 
HAonssfiry  to  permit  them  to  carry  out  their  duties  and  responsibilities. 

II,  Internal  audit  reports  of  the  military  department  audit  organliationg  and 
associated  working  papers  shall  be  made  available,  as  requested,  to  the  Ganerid 
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working  papers  are  maintained  and  filed.  Supplementary  data  and  information 
with  respect  to  findings  and  recommendations  contained  in  audit  reports,  man¬ 
agement’s  position  with  respect  thereto,  corrective  action  to  be  taken,  etc.,  shall 
be  furnished  as  requested.  Departmental  procedures  may  provide  for  supplying 
such  supplementary  data,  when  available,  concurrent  with  the  release  of  the 
audit  reports,  or  as  soon  thereafter  as  practicable. 

3.  Budgets  for  any  future  fiscal  year  will  not  be  released.  Reports  of  non- 
Department  of  Defense  agencies  (including  FBI  reports)  shall  not  be  released 
unless  the  written  consent  of  such  agency  has  been  obtained.  Reports  of  the 
Inspectors  General  and  criminal  investigation  organizations  shall  not  be  fur¬ 
nished  except  upon  approval  of  the  appropriate  departmental  Secretary.  Such 
reports  may  be  summarized  and  the  summaries,  upon  request,  may  be  furnished 
with  fhe  approval  of  the  appropriate  departmental  Secretary. 

4.  When  the  same  considerations  exist  as  raise  a  question  as  to  whether  par¬ 
ticular  information  may  be  furnished  to  a  member  or  committee  of  the  Congress, 
no  refusal  to  furnish  such  information  shall  be  made  until  the  matter  has  been 
submitted  to  the  Secretary  of  the  military  department  concerned  or  the  Secretary 
of  Defense. 

IV.  IMPLEMENTATION 

Implementing  regulations  of  the  respective  military  departments  shall  be  sub¬ 
mitted  to  the  Secretary  of  Defense  for  approval  within  ninety  days  from  the 
date  hereof. 

V.  EFFECTIVE  DATE 


This  directive  is  effective  immediately. 


Neil  McElroy, 
Secretary  of  Defense. 


Senator  O’Mahoney.  Mr.  Chairman,  may  I  ask  on  whose  authority 
the  Defense  Directive  was  issued  ? 

Mr.  Keller.  The  directive  was  issued  by  the  Secretary  of  Defense,  ; 
Neil  H.  McElroy.  I  have  not  been  able  to  find,  nor  have  I  been  ad-  \ 
vised  by  the  Defense  Department,  as  to  the  specific  authority  used 
to  issue  the  directive. 

Senator  O’Mahoney.  Was  it  signed  by  the  President  ? 

Mr.  Keller.  It  was  signed  by  the  Secretary  of  Defense. 

Senator  O’Mahoney.  And  not  signed  by  the  President  ? 

Senator  Ervin.  It  was  signed  by  the  Secretary. 

Senator  O’Mahoney.  Yes,  sir,  not  by  the  President. 

Mr.  Keller.  These  specific  provisions  were  included  in  the  Depart* 
ment  of  Defense  Directive  No.  7650.1  over  our  objections.  Prior  to 
thi  issuance  of  this  directive,  the  Comptroller  General  informed  the 
Secretary  of  Defense  that  the  directive  would  seriously  impede  the 
work  of  the  General  Accounting  Office.  Notwithstanding  our  ob¬ 
jections  and  the  fact-  that  this  matter  was  under  active  consideration 
dv  Special  Subcommittee  No.  6  of  the  Committee  on  Armed  Services, 

I  louse  of  Representatives,  the  directive  was  issued  on  July  9, 1958.^ 

Subsequently,  in  November  1958  the  Special  Subcommittee  on  Gov-j 
eminent  Information,  Committee  on  Government  Operations,  House 
of  Representatives,  also  held  hearings  on  the  question  of  access  to  rec¬ 
ords,  with  particular  reference  to  the  formal  refusal  of  such  access 
in  the  case  of  Department  of  the  Air  Force  Inspector  General  report 
on  the  ballistic  missile  program.  These  hearings  are  contained  in 
report  of  hearings,  November  12,  13,  1958,  of  the  subcommittee.  Ii| 
addition,  a  continuing  interest  in  this  matter  has  been  evidenced  by 
the  chairman  of  the  House  Committee  on  Government  Operations,! 
and  the  Special  Investigating  Subcommittee  of  the  House  Armed 

Services  Committee.  .  1 

Since  the  issuance  of  the  Department  of  Defense  directive  we  have] 
been  formally  refused  access  to  the  Air  Force  report  jus!  mentioned 


EXECUTIVE  PRIVILEGE 


51 


and  to  a  Navy  internal  review  report  and  supporting  data.  The  re¬ 
fusal  by  the  Department  of  Defense  and  the  military  departments 
to  give  the  Comptroller  General  access  to  certain  information  has  re¬ 
ceived  extensive  consideration  by  congressional  committees  in  the  past 
year. 

The  first  case : 

While  conducting  a  review  of  Air  Force  activities  under  the  bal¬ 
listic  missile  program,  we  requested1  Secretary  of  the  Air  Force 
James  H.  Douglas  to  make  available  a  copy  of  the  Air  Force  Insp  ee- 
tor  General’s  report-  covering  a  “Survey  of  Management  of  the  Ballis¬ 
tic  Missiles  Program.”  In  a  reply  2  the  Secretary  of  the  Air  Force 
stated  that  the  Inspector  General  reports  are  prepared  solely  for  the 
use  of  responsible  officials  within  the  Department  of  the  Air  Force; 
that  the  report  concerns  the  internal  management  of  the  Air  Force; 
and  that  release  of  such  reports  to  persons  outside  the  Department 
would  have  a  serious  adverse  effect  on  the  effective  administration  of 
t  he  Department.  He  concluded  that  “the  public  interest  would  best, 
be  served  by  not  releasing  the  report  *  *  *”  and  that  a  summary  of 
t  he  findings  of  facts  contained  in  the  Inspector  General’s  report  would 
he  prepared  and  forwarded  to  us.3 

This  summary  indicated  that  the  study  was  directed  to  various 
ureas  of  management  and  organization,  budget  and  funding,  and  pro¬ 
curement  and  contractual  relationships.  The  data  furnished  to  us 
consisted  of  only  general  information  and  broad  conclusions.  We  ad¬ 
vised  the  Secretary  of  the  Air  Force4  that  his  refusal  to  furnish 
the  report  in  question  was  contrary  to  congressional  intent  and  pur¬ 
pose  of  the  Budget  and  Accounting  Act,  1921,  the  Legislative  Reor¬ 
ganization  Act  of  1946,  and  the  Budget  and  Accounting  Procedures 
Act  of  1950,5  and  that  such  refusal  made  it  impossible  for  the  Gen¬ 
eral  Accounting  Office  to  discharge  its  statutory  responsibilities  in 
a  manner  contemplated  by  the  Congress. 

Subsequently,  we  were  furnished  a  so-called  statement  of  facts.’ 
It  was  represented  that  this  included  all  “facts”  in  the  report,  but  all 
opinions,  conclusions,  recommendations  and  other  advisory  matter 
ware  omitted. 

On  November  7,  1958, 7  we  replied  to  the  Secretary  of  the  Air  Force 
pointing  out  why  the  furnishing  of  a  statement  of  facts  in  lieu  of 
a<WHH  to  the  Inspector  General’s  report  itself  was  not  satisfactory  to 
UN.  We  advised  the  Secretary  that  analysis  of  the  material  submitted 
lo  lien  of  the  report  and  described  in  his  letter  as  a  “statement  of 
Ilia  facts  contained  in  the  report”  indicates  that  (1)  such  facts  as 
Ware  reported  were  so  briefly  stated  as  to  preclude  any  real  evalua- 
Hon,  (2)  some  of  the  “facts”  are  actually  conclusions,  without  any 
tlainonnl ration  of  their  basis  in  fact,  and  (3)  in  order  to  evaluate  the 
flielN  and  determine  the  reasonableness  of  the  conclusions,  additional 
Juft  intuition  would  be  needed. 

I  fPhe  letter  from  the  Comptroller  General  of  the  United  States  to  the  Secretary  of  the 
All  Fnree  1  n  net  forth  as  exhibit  No.  8  at  p.  295  of  the  appendix. 

F  ■t)h*  letter  from  the  Secretary  of  the  Air  Force  to  the  Comptroller  General  is  set  forth 
No.  9  at  p.  295  of  the  appendix. 

*l»»e  exhibit  No.  10  at  p.  298  of  the  appendix. 

{  pee  exhibit  No.  11  at  p.  296  of  the  appendix. 

M4  Htflt.  882.  See  exhibit  No.  12  at  p.  299  of  the  appendix. 

*  Nee  exhibit  No.  18  at  p.  814  of  the  appendix. 

I  Nee  exhibit  No.  14  at  p  814  of  the  appendix. 
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The  Secretary  of  the  Air  Force  characterizes  Inspector  General 
reports  as  fulfilling  a  need  for  “stern,  impartial  analysis  of  the  ef¬ 
fectiveness  and  efficiency  of  its  [the  military  department  s]  operations 
and  refers  to  the  restriction  of  Inspector  General  reports  to  the  use 
of  Air  Force  officials  only,  and  to  the  need  for  such  restriction  in  or¬ 
der  to  attain  the  objective  of  self-criticism.  We  firmly  believe  in  the 
need  for  internal  reviews.  They  are  the  method  by  which  manage¬ 
ment  keeps  itself  informed  on  the  way  large  and  complex  activities 
are  being  carried  out.  Management  should  take  vigorous  corrective 
action  on  any  deficiencies  disclosed.  We  do  not  accept  the  concep  , 
however,  that  an  effective  program  of  self-evaluation  and  manage¬ 
ment  improvement  must  be  dependent  upon  restricting  ffie  orma 
tion  developed  to  the  individuals  or  department  responsible  for  the 
activity  under  examination.  Such  information  is  of  great  import¬ 
ance  to  higher  administrative  levels,  other  responsible  officials,  an 
congressional  committees  having  a  legitimate  interest  or  concern  in 
the  subject,  and  the  effectiveness  and  economy  of  the  foregoing  activi¬ 
ties  are  clearly  of  interest  and  concern  to  the  General  Accounting 
fice  in  the  performance  of  its  statutory  responsibilities.  . 

As  previously  mentioned,  this  matter  was  the  subject  of  1 hearings 
held  by  the  Government  Information  Subcommittee  of  the  House 
Committee  on  Government  Operations  on  November  12  and  13, 1958. 
To  date  the  matter  has  not  b^en  satisfactorily  resolved. 

During  our  reviews  of  the  Military  Sea  Transportation  Service 
(MSTS),  which  is  in  substance  a  commercial-type  shipping  company, 
we  learned  that  the  Procurement  Review  Group  of  the  Navy  s  Office 
of  Naval  Material  had  made  a  regularly  scheduled  study  of  Mblfe 
procurement  and  contracting  practices.  A  copy  of  their  report,  dated 
October  1957,  was  on  file  at  MSTS  Headquarters  A  cursory  exam-, 
ination  of  the  report,  made  temporarily  available  to  us  by  Mb  lb, 
disclosed  that  of  the  14  topics  covered  by  the  report,  9  were  specih-, 

callv  identified  with  areas  under  review  by  us. 

Yte  attempted  to  obtain  a  copy  of  the  report  from  the  Procurement 
Review  Group  for  our  study,  appraisal,  and  use  in  reviewing  Mb  l  b 
activities;  however,  after  much  delay,  we  were  advised  that  we  would 
have  to  request  the  report  from  the  Secretary  of  the  N  avy.  I  his  we 

did  by  letter  dated  September  9,  1958.8  .  ,  | 

An  incomplete  copy  of  the  report  was  furnished  together  with  a 
statement  by  Under  Secretary  of  the  Navy  William  B  Franke  that 
the  report  had  been  edited  to  exclude  only  the  recommendations,  opin¬ 
ions,  and  conclusions  of  the  writers.  We  were  assured  that  all  the 

facts  contained  in  the  report  had  been  retained. 

The  material  submitted  in  lieu  of  the  report  requested,  representing 
only  about  50  percent  of  the  original  report,  consisted  principally  cfl 
background  data  and  statistical  information,  much  of  which  can  to 
obtained  from  the  MSTS  Handbook,  Organizational  Manual,  MSTJ 
Headquarters  procedural  instructions,  and  financial  and  statistical 
reports.  It  did  not  include  specific  data  as  to  the  scope  of  the  review, 
nature  of  problem  areas  covered,  extent  of  verification,  conditions 
under  which  the  procurements  are  made,  evaluations  of  existing  con¬ 
trols,  and  little  factual  information  from  which  reasonable  conclu-i 

sions  could  be  drawn.  I 


«  See  exhibit  15  at  p.  316  of  the  appendix. 
See  exhibit  16  at  p.  817  of  the  appendix. 
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We  advised  Secretary  of  the  Navy  Thomas  S.  Gates,  Sr.,  that  the 
material  submitted  was  not  an  adequate  substitute  for  the  material 
requested  and  again  requested  that  he  make  available  the  complete 
report.  The  Secretary  of  the  Navy  then  furnished  a  second  version 
of  the  report,  containing  about  100  pages  more  than  originally  sub¬ 
mitted,  and  again  assuring  us  that  wTe  now  had  all  the  facts.10 

The  second  version  of  the  report  was  also  incomplete  and  inade¬ 
quate.  Entire  pages  were  missing;  whole  paragraphs,  sentences,  and 
in  some  instances  even  parts  of  sentences  w^re  deleted.  Also,  it  ap¬ 
peared  that  not  only  the  opinions,  conclusions,  and  recommendations 
of  the  report  writers  had  been  deleted,  but  similar  expressions  by  op¬ 
erating  officials  and  employees  as  well  as  other  information. 

A  unique  example  of  the  material  submitted  is  the  section  on  legal 
activities  which  is  reproduced  below  exactly  as  submitted  to  us. 

*  *  *  *  *  *  * 


Section  A — Legal : 

Control  of  the  legal  aspects  of  contract  operations  through  the  Military  Sea 
Transportation  Services  is  exercised  through  the  Office  of  Counsel  assigned  to 
the  staff  of  COMSTS. 

In  addition  to  the  Counsel,  a  total  of  eight  Assistant  Counsels  are  located  at 
Headquarters,  Washington,  D.C.,  and  a  total  of  twelve  are  located  in  various 
MSTS  subordinate  activities  as  follows  : 

COMSTSLANT,  Brooklyn,  N.Y _ 4 

COM  STSELM AREA,  London,  England _ _ _ _ 1 

OOMSTSGULFAREA,  New  Orleans,  La _ 1 

OOMSTSPACAREA,  San  Francisco,  Calif _ 3 

OOMSTSNORPAC SUBAREA,  Seattle,  Wash__ _ 1 

COMSTSWESTPACAREA,  Yokosuka,  Japan _ 1 

It  is  obvious  that  the  above  data  as  supplied  to  us  was  meaning- 
ItWH  and  did  not  include  any  specific  information  relating  to  the 
operations  of  the  agency. 

However,  the  actual  report  of  the  procurement  review  group  of  the 
Office  of  Naval  Material  apparently  included  four  pages  of  con- 
el  unions,  opinions,  and  recommendations.  The  information  which 
wan  deleted  is  important  to  any  realistic  consideration  of  the  activity. 
Thu  facts  which  the  Navy  is  willing  to  make  available  are  virtually 
Useless  for  our  purposes. 

This  mater  was  reported  to  interested  congressional  committees  by 
our  letter  dated  January  22,  1959,  and  today  to  this  subcommittee. 

Mr.  Slayman.  Excuse  me,  Mr.  Keller.  That  information  is  in  the 
latter  of  today  from  the  Comptroller  General  to  the  chairman  of  this 
Hill  committee? 

M r.  Keller.  That  is  correct,  sir. 

I  lie  Department  of  the  Navy  has  now  refused  us  access  to  numerous 
documents  on  the  basis  that  their  release  would  be  contrary  to  the 

Kubl  iu  interest.  It  is  including  under  the  broad  category  of  Inspec- 
>r  General  inspection-type  reports  substantially  all  internal  reviews 
ggoept  those  made  by  the  Navy  comptroller’s  internal  audit  staff. 
The  Secretary  of  the  Navy  has  advised  us  that  he  believes  full  dis¬ 
closure  of  frank  opinions,  advice,  and  recommendations  from  persons 
•  <  lower  levels  who  are  familiar  with  the  facts  and  problems  not  be 
[ft  the  public  interest.  Two  of  the  reasons  given  in  support  of  this 
r  ilt  ion  are  (1)  since  these  frank  statements  and  opinions,  advice, 

to  S*n  ('xhlblt  IS  at  p.  819  of  th#  appendix. 
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and  recommendations  sometimes  conflict  with  others,  not  all  of  the 
are  accepted  at  higher  levels,  and  (2)  he  believed,  man F  event .that 
if  the  Naw  should  release  them  outside  the  executive  branch  ot  the 
Government  in  the  future  it  would  be  only  natural  for  Pe^°™j  fi ^ 
liar  with  the  facts  to  soften  criticism,  aviod  doubtful  matter,  and 

being  applied  by  the  vnrious  Bjn-e.ua 
and  Offices  to  the  day-to-day  work  of  their  employees.  vVe  - 
that  sound  management  practices  require  that  observat 
and  recommendations  by  subordinates  and  any  <  -  ,1  \11  of 

sidered  in  making  decisions  should  be  a  matter  of  record  All  ot 

these  are  matters  upon  which  judgments  are  founded  and  subsequei 
decisions  and  actions  are  based.  Such  documentation  serves  , 

m-otection  to  the  individual  making  the  decision  or  taking  the  acti  in,, 
as  well  as  furnishing  a  sound  basis  for  subsequent  appraisal  of  their  - 

timeliness,  effectiveness,  and  economy.  .  helieve  to 

Before  we  are  permitted  to  have  access  to  data  which  we  beiiev 
be  direSlv  related  to  a  particular  subject  under  review  by  us,  the 

individuals  having  custody  of  the  material  are  to  ’{.heir 

material  and  remove  from  the  official  files  any  data  they  or  their,, 
superiors  feel  we  should  not  have.  Ihis  action  of  the  Navy  MU 
screening,  editing,  and  censoring  information  regarding  the  exercise^ 
of  powers,  the  discharge  of  duties  and  responsibilities,  the  condu^ 
of  activities  and  financial  transactions,  and  methods  of  business  lea\  ^ 
us  in  the  position  of  having  to  establish  our  findings,  conclusions,^ 
evaluations,  and  recommendations  without  access to 
and  information  which  the  Navy  decides  unilaterally  to  uithh  _<3, 
from  us  rather  than  on  all  facts  and  information  m  possession  of  the; 
Department!  These  actions. provide  a  means  ^^^heD^ 
ment  could  conceal  substantive  evidence  of  waste  anf.  ^tr^.ag®S  J 
improvident  management,  poor  procurement  practices,  or  other. 

^InT  number  of  other  instances,  which  have  not  yet  reached  the 
stage  of  formal  decision,  we  have  been  advised  that  similaynforma, 
tion  which  we  required  in  connection  with  our  audits  could  not  b 
furnished  to  us  except  upon  approval  of  the  appropriate  depart 
mental  Secretary.  iLse  are  substantially  the  consequences  whicl 
we  foresaw  would  follow  upon  the  issuance  of  the  proposed  duet 
and  have  resulted  in  our  work  being  seriously  impeded.  | 

^ingoing  to  move  now  from  the  Department  of  Defense  area  oveJ 
to  another  area,  the  civil  side  of  the  Government,  particularly  thi 

International  Cooperation  Administration.  f,-i 

In  connection  with  our  examination  of  economic  and  technical  a3| 
sistance  activities  under  the  mutual  security  program,  admin,  sleied 

by  the  International  Cooperation  Administration  (I  *  ) 
partment  of  State,  we  have  been  denied  access  to  evaluation  reports 
prepared  by  the  Office  of  the  Assistant  to  the  Directoi  foi  hialua- 
tion.  This  function  was  established  in  January  1956  for  the  purpdj 
of  evaluating  the  operations,  objectives  and  accomplishments  of  tM 
Agency’s  assistance  programs  in 

recommendations  to  the  Director  of  the  Agency,  designed  to  develof 
more  effective  programs  and  courses  of  action  for  improvement^ 

where  necessary. 


I 


EXECUTIVE  PHmLEGE 


55 


Prior  to  1956,  the  predecessor  agencies  of  ICA  engaged  from  time 
to  time  study  or  evaluation  teams,  composed  of  both  outside  consult¬ 
ants  and  Government  officials,  to  review  the  effectiveness  of  over¬ 
sea  program  operations  and  to  report  pertinent  observations  and  rec¬ 
ommendations  to  the  Director  of  the  Agency.  These  studies  were 
made  available  to  us  when  requested  in  connection  with  our  examina¬ 
tion  of  specific  country  aid  programs. 

After  the  office  for  evaluation  commenced  its  operations  in  fiscal 
year  1957,  the  Agency  developed  a  policy  of  treating  the  reports  is¬ 
sued  by  this  office  as  “privileged  documents”  and  limiting  their  dis¬ 
tribution  to  designated  officials  within  the  executive  branch  on  a  “need 
to  know”  basis.  We  had  extended  discussion  with  the  Agency  con¬ 
cerning  this  policy,  and  we  pointed  out  its  adverse  effect  on  our  audit 
work.  We  emphasized  that  the  evaluation  activities  and  related  re¬ 
ports  are  part  of  the  Agency’s  internal  control  machinery  which  it  is 
our  statutory  duty  to  evaluate.  On  June  18, 1957,  the  Agency’s  policy 
was  formalized  in  an  internal  directive  11  by  the  Director  James  B. 
Hollister  to  his  staff  and,  on  the  strength  of  this  directive,  our  audit 
staff  was  denied  access  to  the  evaluation  report  dated  April  1,  1957, 
on  the  assistance  program  for  the  Republic  of  China  (Taiwan)  which 
we  had  requested  in  connection  with  our  own  examination  of  the  Tai¬ 
wan  program.  (Appendix,  exhibit  No.  20.) 

On  August  15,  1957,  the  Comptroller  General  communicated  his 
opinion  to  the  Director  of  ICA  that  the  Agency’s  evaluation  reports, 
being  in  a  broad  sense  in  the  nature  of,  and  supplementary  to,  internal 
audit  reports,  should  be  available  for  examination  by  the  General 
A  (’counting  Office.  The  Comptroller  General  pointed  out  that  the 
lack  of  access  to  the  ICA  evaluation  reports  would  probably  mean 
that  some  of  the  Agency’s  most  significant  information  would  not  be 
available  to  us  and  would  thereby  preclude  adequate  consideration  of 
the  Agency's  internal  audit  and  review  work  in  our  own  audits.12 

The  Director  of  ICA  replied  on  August  30,  1957, 13  that  he  did  not 
Consider  the  evaluation  reports  as  being  within  the  statutory  provi- 
iions  cited  by  the  Comptroller  General,  since  such  reports  concern 
aaNontially  foreign  policy  and  the  basic  means  of  implementing  it, 
father  than  financial  transactions  and  business  methods.  He  believed 
it  to  be  in  the  public  interest  to  keep  the  distribution  of  these  reports 
limited  to  certain  specific  officers  within  the  executive  branch,  since 
they  contain  confidential  opinions  and  tentative  recommendations  on 
a  wide  variety  of  matters  affecting  foreign  policy.  The  Director 
Iwdieved  it  essential  to  exercise  the  executive  privilege  of  withholding 
evaluation  reports,  in  order  to  assure  himself  that  he  will  obtain  the 
type  of  report  necessary  for  formulating  basic  policy  for  ICA. 

In  our  audit  report  to  the  Congress,  covering  our  examination  of 
the  ICA  program  for  China  (Taiwan),  dated  August  29,  1958,  we 
related  the  exchange  of  communications  concerning  access  to  the 
aforementioned  evaluation  report.  See  pages  10,  62,  63,  and  64. 

We  pointed  out  that  we  could  not  accept  the  reason  advanced  by 
ICA  in  support  of  its  decision  to  withhold  evaluation  reports.  In  our 
rWamination  of  selected  ICA  programs  and  activities,  we  believe  it 
H#oeHHary  to  have  a  comprehensive  understanding  of  all  important 


(n«  exhibit  No,  19  at  p 
jee  exhibit  No,  21  %£  p. 
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factors  underlying  the  decisions  and  actions  of  the  Agency’s  manage¬ 
ment,  including  those  in  the  field  of  foreign  policy.  .  . 

We  do  not  evaluate  program  accomplishment  in  terms  of  objectives 
predominantly  of  a  foreign  policy  nature.  However,  to  accomplish 
the  independent  audit  contemplated  in  the  legislation  to  be  earned 
out  by  the  General  Accounting  Office,  all  available  information  per-  j 
tinent  to  any  matter  under  study  should  be  considered.  j 

Such  information  is  necessary  so  that  our  findings  and  reports  wiln 
be  as  complete,  accurate,  and  objective  as  possible  and  wall  thus  be 
of  maximum  usefulness  to  the  Congress  and  interested  officials  an 

agencies  concerned.  J 

A  similar  denial  of  access  was  experienced  by  our  office  with  respect  ■ 

to  the  Agency’s  evaluation  report  on  the  program  for  Laos,  issued  on 
April  15,  1958.  In  our  audit  report  to  the  Congress,  dated  October 
8  1958,  we  have  made  reference  to  this  denial  (p.  8)  and  reaffirmed 
our  position  that  this  internal  evaluation  was  a  necessary  part  of  the 
agency’s  information  which  should  be  available  for  our  examination. 

Most  recently,  the  agency  has  denied  us  access  to  its  evaluation  red 
port  on  the  assistance  program  for  Pakistan  which  was  issued  in  Sep¬ 
tember  1957.  We  are  including  an  appropriate  reference  to  this  denial 
in  our  audit  report  on  the  Pakistan  program,  now  in  final  preparation. 

We  previously  submitted  a  summary  of  our  findings  on  1  akistan 
on  February  9, 1959,  to  the  House  Foreign  Affairs  Committee  and  the 
International  Operations  Subcommittee,  House  Committee  on  Govern-! 
ment  Operations.  The  agency  also  lias  withheld  from  our  examina¬ 
tion  several  evaluation  reports  pertaining  to  country  aid  programs  cur- 
rently  under  examination  by  us  and  on  which  reports  to  the  (  ongress 
are  in  process.  These  evaluations  concern  India,  Bolivia,  Brazil,  and 

Guatemala.  „  .  #  .  _ .  «  x. 

We  are  unable  to  understand  the  logic  of  the  distinction  which  tlr 

Department  draws  between  facts  on  one  hand  and  opinions,  conclu 
sions,  and  recommendations  on  the  other.  We  see  no  basis  for  believ 
ing  that  the  making  of  reports  available  to  us  would  inhibit  the  frei 
expression  of  opinions,  conclusions,  and  recommendations  any  more 

than  in  reporting  facts.  j 

It  has  been  our  experience  that  when  people  feel  they  have  good 

reasons  or  bases  for  expressing  opinions,  conclusions,  and  facts,  they 
are  not  normally  reticent  in  expressing  them  whether  the  report  is  to 
be  made  available  to  the  General  Accounting  Office  or  not.  It  w’ould 


I 


seem  that  the  only  possible  fear  they  could  have  would  be  one  of  re 
prisal  from  higher  administration  levels,  and  this  certainly  can  bp 

•.  —  m  *  *  .  '•*  X.  1  J 


dealt  with  by  the  Department.  | 

For  those  opinions,  conclusions,  and  recommendations  which  are 
made  without  reason  and  confidence  by  the  person  making  them,  we 
doubt  that  they  have  any  real  value.  We  believe  irresponsible  state¬ 
ments  would  not  be  considered  by  the  departments  as  appropriate  ma¬ 
terial  for  reports  unless,  of  course,  such  statements  were  included  for 
purposes  other  than  representing  them  as  sound  conclusions. 

As  a  matter  of  fact,  it  would  seem  probable  that  any  refinements  re¬ 
sulting  from  making  such  reports  available  to  the  General  Account¬ 
ing  Offi  ce  would  make  them  serve  a  more  useful  purpose.  J 

Although  it  is  possible  that  some  individuals  may  be  disposed  to 
soften  criticism,  avoid  doubtful  matters,  and  generally  be  more  re¬ 
strained  if  documents  prepared  by  them  are  required  to  be  made  availi 
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able  to  the  General  Accounting  Office,  we  doubt  any  appreciable  num¬ 
ber  would  be  affected. 

Senator  Ervin.  The  General  Accounting  Office,  as  I  understand  it, 
is  a  part  of  the  legislative  branch  of  the  Government  rather  than  of 
the  executive  ? 

Mr.  Keller.  That  is  correct. 

Senator  Ervin.  We  sometimes  boast  that  Congress  has  the  power  of 
the  purse  under  the  Constitution,  but  some  of  the  experiences  that  the 
General  Accounting  Office  has  had  with  ICA  would  seem  to  indicate 
that  that  is  probably  a  boast  which,  in  certain  areas,  has  very  little 
validity  to  it. 

Mr.  Keller.  We  certainly  have  had  a  problem  on  access  to  infor¬ 
mation.  The  question  of  access  to  information,  insofar  as  the  General 
Accounting  Office  is  concerned,  has  become  more  acute  in  the  last  2  or 
8  years  than  at  anytime  in  the  past. 

In  my  opinion  there  are  two  reasons.  I  feel  that  in  the  last  2  or  3 
years,  we  have  been  reaching  into  and  probing  some  of  the  more  sensi¬ 
tive  programs  in  the  defense  area,  and  in  the  foreign  aid  area. 

Secondly,  the  claim  of  executive  privilege  has  been  raised  quite 
often  in  different  areas  in  the  last  few  years.  The  claim  of  executive 
privilege,  through  the  years,  has  arisen  and  subsided.  It  has  become 
acute  from  time  to  time  since  the  beginning  of  our  Government. 

There  is  one  particular  point  in  our  case  which  distinguishes  it  from 
any  other  case  of  executive  privilege.  In  our  case  we  have  a  specific 
law  which  says,  in  effect,  that  the  Comptroller  General  shall  have  ac¬ 
cess  to  any  information  of  the  executive  departments  that  he  needs,  to 
carry  out  the  work  of  his  office. 

I  have  examined  the  legislative  history  of  the  1921  act  very  care¬ 
fully,  and  no  question  of  executive  privilege  was  raised  at  the  time  the 
legislation  was  under  consideration. 

Consequently,  I  think  it  quite  clear  the  Congress  intended  that  the 
General  Accounting  Office  should,  and  wTould,  have  access  to  all  in¬ 
formation  that  it  needed  to  carry  out  its  duties  and  responsibilities. 

As  I  pointed  out  in  my  statement,  the  first  act  was  vetoed  by  Presi¬ 
dent  Wilson  but  executive  privilege  was  not  the  basis.  It  was  a  ques¬ 
tion  as  to  whether  the  President  should  have  power  to  remove  the 
Comptroller  General. 

I  would  like  to  add  one  thing  more,  Mr.  Chairman:  In  an  opinion 
i  the  Attorney  General  in  1925  a  question  wTas  raised  by  the  then 
War  Department  as  to  whether  the  Comptroller  General  had  a  right 
to  obtain  certain  information  in  connection  with  the  award  of  the 
Contract.  The  Secretary  of  War  submitted  the  question  to  the  Attor¬ 
ney  General  for  an  opinion. 

The  opinion  of  the  Attorney  General  is  reported  in  34  Opinions  of 
•  He  Attorney  General  at  page  446.  The  substance  of  the  Attorney 
Qtmnral’s  reply  is  as  follows: 

!!  will  be  observed  that  the  Comptroller  General  states  that  this  requirement 
|  IN  Itmde  necessary — 

|  •fid  that  was  a  requirement  for  information — 

1  order  that  a  satisfactory  audit  may  be  made.  What  papers  or  data  he  should 
ive  to  make  such  an  audit  would  seem  to  be  a  matter  solely  for  his  determine* 

I  ilmi,  Moreover,  section  313  of  the  Budget  and  Accounting  Act  provides — 

|  Will  t  hen  he  quotes  section  818  of  the  Act. 
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Senator  Ervin.  It  might  be  well  if  you  could  supply  us  with  a  copy 
of  the  Attorney  General’s  opinion  for  the  record 

Mr.  Keller.  Yes,  sir;  I  would  be  glad  to,  Mr.  Chairman. 

(The  document  referred  to  follows:) 

[34  Op.  Atty.  Gen.  446] 

Department  of  Justice, 

March  21,  1925. 

The  Secretary  of  War. 

•Sib-  Your  letter  of  January  2,  1925,  states  that  under  a  decision  of  the  Comp¬ 
troller  General  your  Department  is  called  upon  by  the  General  Accoun  mg  Office 
to  furnish  information  relative  to  contracts  showing  that  the  lowest  bid  was 
accepted  or,  if  otherwise,  a  detailed  statement  of  the  reasons  for  accepting  other 

Th e^leciskm  referred  to  is  that  of  March  8,  1924  (3  Dec.  Comp.  Gen.  604). 
In  it  refei-ence  is  made  to  the  statute  providing  that  all  contracts  requiring  the 
advance  of  money  or  in  any  manner  connected  with  the  settlement  of  PubUe 
accounts  shall  be  deposited  in  the  General  Awounting  Offlce  g8.  3743,  ^ 

304,  Budget  and  Accounting  Act  of  June  10,  1921,  42  Stat.  24),  ana  it  uas  »««* 

rpnutrement  of  section  3743,  Revised  Statutes,  as  amended,  that  all  con- 
accompany  the  contracts  to  be  n1t?r»t1ve’  officer  of  other  than  the  lowest  hid 

•sissssa 

elusive  on  the  accounting  office.  It  fPP^rs.tnereioe  ntracts  requires  afl 

of  expenditures,  whether  pursuant  to  formal  \f  0therwisJ 

- 

furnish  this  information.  r  ctntps  that  this  requirement 

It  will  be  observed  that  the  Comptroller  General  ^testtat  m  ^ 

is  made  necessary  in  order  that  a  satisfact  y  gJem  (0  fi£!  a  matter  80lely 

for^Ms  determination?  Moreover,  section  313  of  the  Budget  and  Accounting  Act 

P,C £3 

such  information  regarding  the  powers,  *  >  t}  ^  0ffi(.es  as  he  may  from 

transactions,  and  methods  of  business  of  1 their  respectiv^omces^t  ^  ^  hj8 

ass^tahts1™^  e^^®e^w^^n^U^Cegs^to ^and  'the'right^to^examine  any^books! 
documen t^apeT^ecords^o?  any  such  department  or  establishment.  *  *  A 
“Respectfully,  “John  G.  Sakgent.’'J 

[Italics  supplied.]  .  „ 

Senator  O’Mahoney.  Mr.  Chairman,  may  I  ask  a  question?  J 

by  you  to  this  committee  with  the  approval  of  M  .  1  J 

Mr.  Keller.  Yes,  sir.  ■ 

morning?  1 

£  kL™' yT* W"'  and  “**" 

O’Mahoney  You  speak  in  your  testimony  of  the  Genefli 
AS>unting  OffiS  wing  Jid  aj  matters  to  the  attention] 
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appropriate  committees  of  the  Congress.  I  assume  you  have  made 
these  facts  available  to  committees  of  both  the  House  arid  the  Senate? 

Mr.  Keller.  Yes,  that  is  correct. 

Senator  (TMahoney.  Would  you  name  them,  please? 

Mr.  Keller.  Appropriations,  Government  Operations- - 

Senator  O’Mahoney.  I  was  wondering  whether  you  had  sent  it  to 
I  he  Appropriations  Committee. 

Mr.  Keller.  Government  Operations,  Armed  Services  where  the 
military  departments  are  involved;  the  Foreign  Affairs  Committees 
of  Congress  where  ICA  is  involved.  The  same  would  be  true  on  both 

Hides. 

Senator  O’Mahoney.  I  notice  your  reference  here  to  some  of  the 
foreign  aid  problems  which  have  arisen  and  concerning  which  you 
have  received  no  reports. 

I  notice  Mr.  Staples  at  the  table  with  you. 

Mr.  Keller.  Mr.  Staples  is  our  expert  in  that  area. 

Senator  O’Mahoney.  I  recently  asked  the  General  Accounting  Of- 
lire  for  some  information  with  respect  to  the  foreign  currencies  held 
by  I  lie  International  Cooperation  Administration  which  have  been 
rereived  in  return  for  agricultural  surpluses,  and  from  the  expendi- 


lli  res  of  the  Development  Loan  Fund. 

'Hie  situation  set  forth  in  a  public  report  of  the  International  Co¬ 
operation  Administration  is  to  the  effect  that  money  appropriated 
by  Congress  from  the  Treasury  of  the  United  States,  in  other  words, 
American  dollars,  has  been  expended  in  these  two  operations  in  re¬ 
turn  for  the  food  surpluses  transmitted  to  foreign  countries,  and  in 
lay  men  t  therefor  we  have  received  foreign  currencies,  namely,  the 
|  %  la  per  money  of  the  foreign  states,  and  also  we  have  received  agree¬ 
ments  from  some  of  these  states  to  repay  development  loans  in  foreign 
|  (Hirreneies. 

j§  For  example,  there  was  the  case  of  a  Development  Loan  Fund  to  the 
l;00V(  M-mnent  of  Taiwan  to  build,  or  help  to  build,  a  multiple-purpose 

RUlur  conservation  dam  on  the  Island  of  Taiwan  or  Formosa,  as  it 
popularly  called. 

L  tlie  announcement  of  the  Development  Loan  Fund  through  the 
pita  I  a  Department  which  was  made,  as  I  recall,  probably  last  October, 
“^Ullamed  the  information  that  the  loan  amounted  to  $21.5  million, 
lit  It  would  be  repaid  in  principal  and  interest  over  a  period  of  some 
*  or  lift  years,  the  interest  rate  being  3*4  percent,  and  the  payments 
itiie  made  in  the  paper  currency  of  Chiang  Kai-shek.  This  is  typical 
1  hfl  loans  that  are  being  made. 

1  lift  report  of  the  International  Cooperation  Administration 
that  as  of  December  31,  1957,  the  United  States  held  foreign 
HplrtmcicH  of  the  equivalent  value  of  some  $2 14  billion,  as  I  recall. 

wan  clear  that  this  money  could  not  be  spent  in  the  countries 
^HKjcb  issued  it  without  the  consent  of  the  countries  that  issued  it, 
of  the  fear  that  it  would  cause  inflation. 

Ill  oilier  words,  we  could  not,  the  United  States  could  not,  spend 
foreign  currency  in  the  country  to  which  the  surplus  food  had 
^^K)l  oold  without  the  consent  of  that  country  and,  of  course,  w©  could 
u oe  that  $214  billion  of  foreign  currency  to  pav  the  interest  on 
'billed  States  national  debt  or  pay  any  principa I  or  any  loan  that 
1  billed  States  has  made. 
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Are  these  facts  which  I  have  recited  substantially  correct? 

Mr.  Staples.  They  are  substantially  correct,  Senator.  I am  not 
familiar  with  the  details  of  the  recent  development  loan  to  laiwan, 

I  am  familiar  with  that  project,  and  I  understood  there  was  a  loan 

mf  anTnot  familiar  with  the  details  on  that,  but  I  assume  what  you 

^^enator  O’Mahoney.  Mr.  Chairman,  I  am  going  to  ask  permission 
to  insert  in  the  record  the  Department  of  State  announcement  with 

^Bufwhat  f  woukl  like  to  inquire  about  is,  have  you  sought  to  make 
a  broad  investigation  of  these  expenditures?  Has  the  General  Ac¬ 
counting  Office  gone  into  them  at  all  ?  .  0  , 

Mr.  Staples.  We  have  gone  into  it  in  various  ways,  Senator,  an 

many  others  have  gone  into  it,  too.  .  ,  , 

I  recall  the  occasion  when  I  went  up  to  see  you  and  furnished  y 
with  that  report  that  you  referred  to  before,  which  was  made  by  8 
special  team  appointed  by  the  Director  of  ICA  to  make  an  examina¬ 
tion  of  the  whole  situation  of  foreign  currencies.  ; 

It  is  one  of  the  more  acute  problems  in  our  foreign  ah  airs,  whic> 
is  engaging  the  attention  of  the  State  Department,  the  Treasury 

aI1  Jink  how  the  problem  can  be  solved  is  one  of  the  stumbling  block 
and  even  that  team  did  not  come  up  with  any  real  solid  answer 
Just  what  we  are  going  to  do  about  this  accumulation  o±  local  cu 

rencies  in  various  foreign  countries  is  a  big  problem.  .  - 

We  have  gone  into  it;  we  have  measured  it  and  looked  at  it  iron 

the  standpoint  of  the  statutes  governing  it,  and  everything  that  ha 

been  done  has  been  in  accordance  with  the  statutes.  < 

Now,  the  problem  is  what  to  do  with  these  foreign  currencies 
mi»ht  observe  at  this  point,  too,  that  the  creation  and  the  activitie* 
of  the  Development  Loan  Fund  by  virtue  of  the  repayment  of  loans, 
both  principal  and  interest  in  local  currency,  is  going  to  aggravate 
the  problem  of  the  accumulating  large  balances. 

Senator  O’Mahoney.  The  accumulation  is  proceeding 

Mr.  Staples.  It  is  progressively  getting  higher  and  higher,  an* 

what  to  do  with  the  local  currencies - ■  x  ^  , ,  I 

Senator  O' Mahoney.  The  present  budget  submitted  to  Congress  th|s 
year  asked  for  $750  million  for  the  Development  Loan  Fund  as  against 
‘$500  million  which  was  appropriated  for  fiscal  1959.  ;  M 

The  present  budget  also  requests  an  additional  appropriation  -m 
$225  million  for  the  Development  Loan  Fund  to  be  allocated  to  fiscal 
1959,  making  the  total  appropriation  for  1959,  if  it  is  granted  by  Ccf- 
gress,  $725  million,  with  the  new  request  at  $750  million. 

But  my  point  in  referring  to  these  matters  was  merely  prelimina* 
to  my  question  about  the  refusal  of  Government  agencies  involved lo 
give  any  information  with  respect  to  Pakistan  and  the  other  coun¬ 
tries  that  you  mentioned  here  on  pages  17  and  18. 

We  previously  submitted — 

I  am  reading  from  your  statement,  the  bottom  of  page  17 


H 


We  previously  submitted  a  summary  of  our  findings  on  Pakistan  on  Februnr; 
9  1959,  to  the  House  Foreign  Affairs  Committee  and  the  International  Ope* 
tions  Subcommittee,  House  Committee  on  Government  Operations.  rhe  age* 
also  has  withheld  from  our  examination  several  evaluation  reports  pert  a  mm 
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to  country  aid  programs  currently  under  examination  by  us  and  on  which  re¬ 
ports  to  the  Congress  are  in  process.  These  evaluations  concern  India,  Bolivia, 
Hrazil,  and  Guatemala. 

Mr.  Staples.  That  is  correct. 

Senator  O’Mahoney.  Have  there  been  other  investigations  by  the 
General  Accounting  Office? 

Mr.  Staples.  Well,  we  also  referred  to  the  reports  on  Laos. 
Senator  O’Mahoney.  I  mean  current  reports. 

Mr.  Staples.  No,  we  do  not  have  any  of  the  current  reports.  Those 
are  the  ones  we  are  currently  working  on,  and  what  we  do,  Senator, 
lh  as  we  undertake  the  examination  of  a  specific  country  program 
we  inquire  as  to  all  available  material  that  the  agency  has  in  connec¬ 
tion  with  that  country,  and  if  they  have  made  an  evaluation  report 
or - 

Senator  O’Mahoney.  Do  you  send  your  agents  to  these  foreign 
countries  ? 

Mr.  Staples.  Generally  we  do;  yes,  sir. 

Senator  O’Mahoney.  Has  your  right  to  go  into  these  countries  to 
tnake  the  investigation  ever  been  challenged? 

Mr.  Staples.  No,  sir;  it  has  not. 

Senator  O'Mahoney.  The  only  challenge  is  to  the  delivery  of  docu¬ 
ments  which  you  asked  for? 

Mr.  Staples.  The  delivery  of  these  evaluation  reports,  specifically 
llm  evaluation  reports  that  are  especially  labeled  and  noted  here  in  our 
Statement. 

Senator  O’Mahoney.  Well,  I  think  that,  perhaps,  it  would  be  proper 
for  me  to  remark  for  the  record,  Mr.  Chairman,  that  when  the  De¬ 
velopment  Loan  Fund  was  first  set  up  the  Mutual  Security  Act  con- 
I lined  an  illustration  of  the  looseness  with  which  Congress  sometimes 
Ipp  roaches  these  problems. 

l  he  provision  was  made  in  that  law  that  a  report  should  be  made 
to  ( -ongress — this  is  the  first  law,  the  law  of  1957, 1  think — that  a  re- 
*  Hi  should  be  made  to  the  Congress  on  every  loan,  but  after  it  had 
i  *  U  committed,  not  before;  and  when,  in  the  last  session  of  Congress, 

■  ic  extension  or  modification  of  the  act  was  requested,  it  went  so  far 
<  to  provide  to  eliminate  that  report  on  each  project  after  it  had 
1  * 1 II  committed,  to  provide  that  there  should  be  no  report  until  the 
1  "  blent  made  his  final  report  for  the  year. 

|i  Ho  that  we  have  here  a  clear  instance  of  the  appropriation  of 
'  "iWHcan  dollars  to  enable  this  country  to  send  food  to  nations  which 
Hi  1  It,  fo  people  who  need  it,  but  under  a  law  passed  by  Congress 
1  the  request  of  the  State  Department,  I  may  say,  which  denies  the 
W'ttfmm  any  information  with  respect  to  the  loans  before  they  are 
•i,  and  which  now  apparently  denies  to  the  General  Accounting 
’  n,‘  «  I  he  right  to  get  the  reports  on  evaluation  which  it  needs  to 
|  (ml  the  provisions  of  the  act  by  which  it  was  established, 
mu!  nr  Ervin.  All  of  which  sustains  the  point  made  by  Senator 
tin  kit,  in  which  you  concur  and  in  which  I  agreed,  that  the  Congress 
5  lx  abdicating  its  functions  and  whittling  away  its  own  powers  bv 
'  'King them?  1  J 

Thai  or  O’Mahoney.  That,  I  regret  to  sav,  is  very  true. 

^WiKnr  Ervin.  Senator,  have  you  finished  your  questions  f 
•tutor  O’Mahoney.  Yes,  Mr.  Chairman. 
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Mr.  Keller.  Continuing  my  statement— we  do  not  beiieve  respdf 
sible  employees  carrying  out  the  Government’s  programs,  particular 
that  of  national  defense,  would  withhold  any  reasonably  based  opin¬ 
ions,  conclusions,  or  recommendations  which  they  considered  import- 
ant  or  useful  in  evaluating  the  program  being  conducted.  M 

The  size  and  complexity  of  present  day  activities  require  that  <■ 
myriad  facts  be  boiled  down  into  usable  form— frequently  in  the  torny 
of  responsible  and  considered  opinions,  conclusions,  and  recommeii® 
tions  by  knowledgeable  employees  and  experts..  ■ 

A  sharp  distinction  between  these  and  facts  is  difficult  andillogita 
for  the  purpose  of  reaching  an-understanding  of  the  conditions  a* 
the  actions  taken  or  recommended  with  respect  to  such  conditions 
Also,  these  opinions,  conclusions,  and  recommendations  are  so  inter 
woven  with  the  facts  among  the  agency’s  records  and  reports  that  l^ 

becomes  impractical  to  physically  segregate  them. 

Thus,  in  actual  practice,  entire  documents  will  be  withheld  to  avoid 
disclosing  the  opinions,  conclusions,  and  recommendations.  I 
an  incentive  to  withhold  any  information  which  serves  to  evaluate 
particularly  that  of  an  adverse  nature,  whether  that  information  b< 

“fact”  or  opinion,  conclusion,  or  recommendation.  ..J, 

The  opinions,  conclusions,  and  recommendations  of  the  lndivuraa-U 
engaged  in  a  program  are  an  essential  and  integral  part  of  operations 
The  direction  and  execution  of  a  program  must  necessarily  conside] 

these  factors.  .  _  _  11  rTVl 

The  individuals  actually  conducting  the  program  are  normally  mor 

familiar  with  the  program  and  the  manner  in  which  it  is  actually 

operating  than  anyone  else  and  ordinarily  are  the  most  authontativ 

sources  of  inf  ormation  available.  Consequently,  their  views,  opinions 

conclusions  and  recommendations  are  sought  not  only  m  maumj 

internal  reviews,  but  also  in  the  performance  of  our  independent  e 

anThetldenial  of  our  access  to  compilations  of  such  data  and  the  i_. 
temal  evaluations  of  the  operations,  deprive  us  of  data  already  aC 
cumlated  at  the  taxpayers’  expense.  Moreover,  it  impairs  our  effort 
to  independently  obtain  the  same  or  similar  data.  Because  ot^L 
formal  denial  of  reports,  operating  components  feel  required  to  ah» 
withhold  other  information,  to  screen  other  documents  and  t 
reticent  in  discussions  with  us  for  fear  of  official  disfavor  J 

Whether  intended  or  not,  the  practical  effect  is  to  thwart  the  wi  j 
of  Congress  by  a  systematic  withholding  of  mfoi*mation  which. 

expressly  required  by  law  to  be  furnished.  fl 

It  seems  clear  that  (1)  the  Congress,  in  enacting  the  statutes  e| 
tablishing  the  GAO  and  delineating  its  functions,  intended  that 
have  complete  access  to  all  reports,  records  and  information  available 
to  the  agencies  bearing  on  the  proper  discharge  of  our  responsib i  1  flefl 
and  (2)  that  reports,  records  and  other  data  relating  to  the  intern® 
review  and  control  aspects  of  agencies’  operations  are  elements  <■ 
their  management  responsibilities  and,  therefore,  are  essential  taM 
evaluation  of  the  effectiveness,  efficiency  and  economy  with  which  ■ 
agencies  have  discharged  those  responsibilities  under  programs  autB 

orized  by  the  Congress.  .  .  ,  .  -  ,i 

It  would  seem  equally  apparent  that  there  is  no  real  basis  fo||  nfl 

lieving  that  making  available  to  us  the  full  content  of  te  ports,  m 
eluding  conclusions  and  recommendations,  would  inhibit  the  tree  c*| 
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pression  of  such  conclusions  and  recommendations,  any  more  than 
”  respect  to  the  furnishing  of  facts  from  such  reports. 

a  matter  of  fact,  our  experience  has  been  to  the  contrary  during 
]hi\  Pen°d  preceding  the  raising  of  the  present  issues,  and  continues 
1,1  >e  so  111  regard  to  those  internal  review-  and  control  reports  which 
ml  are  being  funished  us.  It  would  seem  more  logical,  perhaps,  to 
Uppose  that  those  with  nothing  to  hide  have  nothing  to  fear  by  fully 
Opening  their  reports  and  records  to  us. 

I  n  conclusion,  Mr.  Chairman,  we  are  sure  you  will  agree  that  with¬ 
holding  information  permits  concealment  of  adverse  conditions  by 
'  hose  basically  responsible.  It  also  permits  delay  and  laxity  in  ac¬ 
complishing  impi  ovements.  The  denial  by  any  official,  or  by  any  org¬ 
anization,  of  information  developed  in  internal  reviews,  and  the  prac- 
,hr  °f  screening,  editing  and  censoring  other  pertinent  data  in  the 
possession  of  the  department  before  releasing  it  to  Government  offi¬ 
cials  properly  concerned,  severaly  hampers  any  external  review  or 
Independent  consideration  of  the  effectiveness  and  efficiencv  of  the 
activities.  J 

Ai  the  very  least  these  practices,  which  are  interrelated,  result  in 

(ready  increased  costs  of  external  reviews  representing  an  uniusti- 
able  waste  of  the  taxpayer’s  money. 

W’e  cannot  fully  discharge  our  statutory  responsibilities  without  full 
■  cess  to  all  information  in  the  possession  of  a  department  which  forms 
»l>e  basis  for  the  formulation,  development  and  execution  of  Govern¬ 
ment  programs.  The  determination  that  such  programs  are  being 
ln<><  l  ively,  efficiently,  and  economically  administered  by  independent 
‘•id  impartial  examinations,  as  envisioned  by  the  Congress  in  provid- 
"T  the  statutory  authority  to  the  General  Accounting  Office  in  mak- 
ing  such  reviews,  can  not  be  accomplished  otherwise. 

Senator  Ervin.  The  Chair  has  observed  that  Senator  McCarthy  has 
\  nt©red  the  committee  room.  Senator,  the  committee  would  be*  glad 
for  you  to  come  up  and  sit  with  the  committee  if  you  desire  to  do  so. 
Senator  O’Mahoney,  do  you  have  any  questions? 

Mr.  Keller.  If  I  may  add  one  thing,  Mr.  Chairman,  I  want  the 
Committee  to  understand  that  in  our  requests  for  records  and  informa- 
1  lnM  made  upon  the  various  departments,  we  do  not  make  these  re¬ 
quests  indiscriminantly. 

W'e  have  no  trouble  at  all,  for  example,  in  agreeing  with  the  De- 

Rert merit  of  Defense  people  that  we  have  no  need  of  investigative 
iports  dealing  with  personnel  and  criminal  matters  except  on  a  very 
tore  occasion.  In  those  cases  we  are  willing  to  take  our  case  up  with 
the  appropriate  Secretary  or  Assistant  Secretary. 

W  e  do  not  want  access  to  the  very  secret  war  plans  of  the  Military 

Sartments. 

enator  Ervin.  Senator  O’Mahoney,  do  you  have  any  questions? 
Senator  O’Mahoney.  Mr.  Chairman,  I  was  interrupted  by  a  mem- 
r" 1  (>f  my.  Staff,  so  I  thought  that  I  would  wait  until  Mr.  Keller  had 
ml  shed  his  statement,  otherwise  I  would  have  asked  him  questions 
Afore. 

■f  I  would  like  to  ask  you,  Mr.  Keller,  to  turn  to  page  7  of  your  state 
■Ant. 

i  here  you  read  two  paragraphs,  paragraphs  8  and  4,  which  come 

Ethe  directive  of  the  Department  of  Derense*  They  are  offldftllv 
III.B.8  and  IXI.B.4. 


64 


EXECUTIVE  PRIVILEGE 


EXECUTIVE  PRIVILEGE 


65 


You  read  them,  and  it  is  not  necessary  for  us  to  read  them  again,  but 
they  were  recited,  and  you  said,  after  reciting  them,  that  these  specific 
provisions  were  included  in  the  Department  of  Defense  Directive  No. 
7650.1  “over  our  objections.”  m 

To  whom  did  you  make  these  objections? 

Mr.  Keller.  The  objections  were  made  preliminarily,  Senator,  dur 
ing  a  series  of  negotiations  which  we  had  with  the  Department  of  De-j 
fense  people  during  the  spring  of  1958. 

Senator  O’Mahoney.  Who  are  these  people  ? 

Mr.  Keller.  I  was  one  of  the  negotiators  for  the  General  Account¬ 
ing  Office.  Mr.  Powers,  on  my  right,  was  another. 

The  negotiators  for  the  Department  of  Defense  were  Mr.  Robe) " 
Dechert,  the  general  counsel  for  the  Department  of  Defense,  an< 
Mr.  Edward  M.  Roney,  who  is  on  the  staff  of  Mr.  Dechert’s  office. 

On  June  26 - 

Senator  O’Mahoney.  What  was  Mr.  Roney’s  position? 

Mr.  Keller.  He  is  Deputy  Assistant  General  Counsel  for  fisca 
matters. 

Senator  O’Mahoney.  Was  Mr.  Dechert  present  ? 

Mr. Keller.  Sir? 

Senator  O’Mahoney.  Was  Mr.  Dechert  present  ? 

Mr.  Keller.  At  most  of  the  meetings ;  yes,  sir. 

Senator  O’Mahoney.  I  did  not  hear  the  answer. 

Mr.  Keller.  At  most  of  the  meetings,  Senator. 

Senator  O’Mahoney.  Was  any  Secretary  present  ? 

Mr.  Keller.  No,  sir. 

On  June  26,  1958, 14  the  Comptroller  General  addressed  a  letter  tcj 
the  Secretary  of  Defense  objecting  to  the  inclusion  of  these  provisions 
in  the  directive.  Notwithstanding  our  objections,  the  directive  wad 
issued  on  July  9, 1958.  9 

Senator  O’Mahoney.  You  still  object  to  these  provisions?  j 
Mr.  Keller.  Yes,  sir;  and  I  can  be,  if  you  would  like,  more  specific 
a®  to  just  why.  M 

Aft  I  mentioned,  we  do  not  request  access  to  purely  investigative 
report*  dealing  in  criminal  or  personnel  matters. 

l  -ut  we  do  t)  link  that  a  report  made  by  the  Inspector  General  ,  which 
ia  a  management  review  report  and  a  part  of  the  internal  review  sys' 
tem  of  the  agency,  should  be  made  available  to  the  General  Account 
in*  Office.  !m 

We  have  access  to  reports  made  by  the  internal  auditors,  and  h\ 
many  areas  the  Inspector  General's  organization  and  the  internal 
auditors  are  performing  the  same  type  of  work.  I 

T  think  it  is  very  important  to  point  out  that  the  Inspector  General 
operates  in  two  areas:  one,  the  pure  investigative  security  area; 
other,  the  inspection  area.  .  JH 

Senator  O’Mahoney.  The  operations  of  the  internal  auditing  team 
and  of  the  Inspector  General  are  carried  on  for  the  purpose  of  prel 
venting  the  waste  of  appropriated  funds.  Isn’t  that  one  of  thl 
purposes  ?  | 

Mr.  Keller.  Yes,  sir;  and  to  point  out  any  conditions  which  woufil 
improve  the  management  and  the  effectiveness  of  the  Department.  1 


■ 


14  The  text  of  the  .Tune  2  ft.  1958,  letter  from  the  Comptroller  General  to  the  Secret  a 
of  Defense  is  set  forth  as  exhibit  No.  23  at  p.  324  of  the  appendix. 


would  like  to  point  out  that  Congress,  in  enacting  the  Budget  and 
Accounting  Act  of  1950,  prescribed  in  section  117(a)  (31  TJ.S.C.  67) 
(hut  the  Comptroller  General,  in  determination  of  auditing  procedures 
to  1)6  followed  and  the  extent  of  examination  of  vouchers  and  other 
documents,  shall  give  due  regard  to  the  generally  accepted  principles 

tlf  auditing,  including  consideration  of  the  effectiveness  of  account¬ 
ing  organizations  and  systems,  internal  audit  and  control,  and  related 
■  ■  Imimstrative  practices  of  the  agency. 

rhe  purpose  of  section  117  (a)  was  to  tell  the  Comptroller  General, 
Don't  try  to  duplicate  everything  but  take  into  consideration  when 
you  are  making  your  audits  the  internal  audits,  evaluations,  and  re¬ 
ports  when  you  are  conducting  your  own  audit.” 

Honator  O’Mahoney.  Is  it  not  a  matter  of  fact  that  the  General 
'  Mounting  Office  made  a  rather  intensive  study  of  the  mutual  secu- 
■  ty  program  under  wrhich  arms  arid  other  military  material  were 
i  Jmifthed  to  various  countries  in  Europe  and  Asia? 

Mr.  Keller.  That  is  correct. 

Mr.  Powers  has  had  the  responsibility  for  the  auditing  of  the  mili- 
tftr?  assistance  program. 

mator  O'Maiioney.  Yes,  Mr.  Powers.  That  was  done  in  1957, 
WftN  it  not? 

Mr.  Powers.  Yes,  sir;  and  also  later  in  1958,  and  we  have  addi- 
(Dtial  audit  programs  that  are  also  in  process  for  which  reports  are 
1  ling  prepared. 

!  Henator  O’Mahoney.  You  filed  a  report  with  the  Congress  in 
(January  of  this  year  which  dealt,  in  part,  with  some  of  these  exami- 

•  lions? 

Mr.  Powers.  Yes,  sir. 

Senator  O’Mahoney.  Is  it  not  a  fact  that  among  the  findings  that 
made  on  the  part  of  the  General  Accounting  Office  was  that 
Hjttlpment  was  furnished  to  some  countries  in  great  excess  over  the 
•  |  wcitv  of  those  countries  to  use  ? 

Mr.  Powers.  Or  effectively  maintain. 

nator  O’Mahoney.  Or  effectively  maintain, 
r.  Powers.  Yes,  sir. 

enator  O’Mahoney.  That  finding  was  made  ? 

M  r.  Powers.  Yes,  sir. 

IJiniitor  O’Mahoney.  Was  it  not  found  also  that  while  military 
ttlpment  thus  supplied  to  one  country  wTas  not  being  used,  another 
ttfitry  would  make  an  application  and  new  material  of  the  same 
iraeter  would  be  supplied,  and  again  it  would  be  found  to  be  sur- 
li  to  the  use  and  the  capacity  of  that  country  ? 

Mr.  Powers.  I  think  that  is  substantially  correct,  Senator 
•  *  Mahoney. 

i  Rwmtor  O’Mahoney.  Is  it  not  a  fact  that  you  made  these  reports 
‘■•'ll  to  the  Defense  Department  and  to  Congress,  and  that  some 
'  •  •  )ges  were  made  by  the  Defense  Department  ? 

\  i  r,  Powers.  Y es,  sir. 

■Minator  O’Mahoney.  To  improve  the  situation  ? 

■|Mr.  Powers.  Yes,  sir. 

ffftimtor  O’Mahoney.  Is  it  not  a  fact  that  these  investigations  of 
* 1  - 1  General  Accounting  Office  did  result  in  a  saving  of  considerable 
pa? 

M  r,  Powers.  'That  is  my  opinion ;  yes,  sir. 


66 


EXECUTIVE  privilege 


I 

I 


Senator  O’Mahoney.  In  other  words,  steps  were  taken  by  the  M 
feS  Department  to  make  the  ch.nses  that  you  recommended! 

fmigiZdd  15  Sit  they  have  strengthened  their  own  internal 

resZ(5  SSfSj*  has  not  been  perfected  as  yet! 

Mr.'  Powers.  Well,  they  currently  are  making  .“ 
of  the  military  assistance  program  and,  as  you  will  recall  in  our 
port  to  the  Congress,  that  was  one  of  the  recommendations  we  maj 

totamrP“oSL^  W^not  this  report  made  to  Congress  andl 
the  Defense  Department  before  the  denials  of  access  to  mfoimatji 
whicTive^  reciied  by  Mr  Keller  in  his  testimony  here  this  morn, n* 
Mr  Powers.  Some  of  those  reviews,  yes,  sir.  Others  were  mcou* 
when  the Particular  problem  with  the  Defense  Department  becam 

more  severe  md,  of  course,  »•»  «  •«»  hl've  «•"*  « I 

in  these  particular  countries  and  programs.  vr 

Senator  O’Mahoney.  Before  these  obstacles  were  jet  up  by  th  ^  } 

Tic,,, mpppt  and  the  Air  Force  which  were  recited  by  Mi.  iveiiei 
this  morning,  you  had  conducted  investigations  without  such  obstacle! 

and  you  obtained  beneficial  results  ?  t  miMi*  arid  sir  that 

Mr.  Powers.  In  my  opinion  that  is  correct.  ^ Tn  Contress  I  aw 
nn  to  the  Doint  in  time  we  submitted  our  repoit  to  Congress,  im 

not  aware  of  a  single  instance  in  which  we  were  denied  any  interna 

information  in  the  Department  of  Defense,  ¥1J1*a^  'l 

in  various  countries  throughout  the  world,  including  the  n  litarwj 

sistance  advisory  groups  of  any  types  of  internal  re  P  ^  (~9 

uments,  papers,  records,  and  so  forth. 

Senator  O’Mahoney.  Is  it  not  reasonable  to  assume  that  it  the ■■Jm 

uartment  of  Defense  did  not  erect  these  obstacles  to  your  investiga 

!  ions,  the  General  Accounting  Office  would  be  able  to  continue  o  savl 

the  dollars  of  the  U.S.  Treasury  ?  r,  ,  ' 

Mr.  Powers.  I  think  that  is  a  very  reasonable  assumption,  Sena* 

Ssnator  O’Mahoney.  Thank  you  very  much.  That  is  all,  * 

C  'linStor’ Ervin.  Senator  Hruska,  do  you  have  any  questions?  E 
Senator  HeuIKA.  Mr.  Keller,  in  your  statement  here,  which  is  ai 
•XQeUant  one  and  I  am  very  appreciative  oi  your  preparation  and  fl 
Hverv  <>f  it,  may,  I  ask,  am  I  correct  in  my  reading  of  it  and  in  ml 
hearing  of  it,  that  you  deal  with  examples  of  difficulties  you  have  haj 

with  the  Air  Force  and  the  N avy  and  the  ICA  s 
Mr.  Keller.  They  are  three  specific  examples,  Senator. 

Senator  Hrtjska.  They  are  the  three  specific  examples.  J 

Is  there  any  special  reason  why  you  have  not  included  any  re  erefl 

to  the  Department  of  the  Army  ?  9 

Mr.  Keller.  Yes,  sir.  .  ,  ,,  , .  ,  ,  . 

In  1957  we  worked  out  an  agreement  with  the  Department  QtM 

Army  which,  in  our  opinion,  was  satisfactory.  ■  ,, 

To  my  knowledge  we  had  no  trouble  with  the  Department  ofitl) 
Army  in  obtaining  the  information  that  we  considered  necessary. 

I  am  not  able  to  predict  what  will  happen  as  a  result  of  the  direct, V 
of  July  9,  1958,  insofar  as  the  Army  is  concerned.  T 


EXECUTIVE  PRIVILEGE 


The  July  9  directive  directs  the  military  departments  to  issue  sup¬ 
plementary  regulations  to  carry  out  the  overall  defense  directive. 
Now,  the  overall  defense  directive  is  a  departure  from  the  Army 
•oement  which  we  worked  out.  . 

I  assume  the  new  Army  directive  when  issued  will  follow  the  July 
1  1958,  directive  issued  by  the  Secretary  of  Defense  and,  therefore, 
Ilia  Army  policy  will  become  more  restrictive  than  it  has  been  in  the 
|MWl . 

Senator  Hruska.  Mr.  Keller,  that  subject  of  the  Department  of  the 

ill  liny  agreement  which  you  made  was  canvassed  by  the  Comptroller 
leneral — I  do  not  know  if  he  appeared  personally  or  not — in  the 
louse  hearings  before  the  Government  Operations  Committee  in 

lovember  of  1958, 1  think,  but  at  any  rate - 

Mr.  Keller.  That  is  right. 

Senator  Hruska  (continuing).  In  the  appendix  exhibit  VIII  A 
1  fin  re  is  a  letter  from  the  Comptroller  General  directed  to  Congressman 
jOHM,  chairman  of  the  special  committee,  and  there  are  attached  to 
that  letter  a  number  of  exhibits,  and  also  an  appendix  or  two. 

Now,  in  that  collection  of  exhibits  is  included  exhibit  VIII  which 

S insists  of  a  memorandum  entitled  “Guidelines  Relative  to  General 
mounting  Office  Comprehensive  Audits.” 

I  f  you  have  a  copy  of  that,  you  will  find  that  on  page  3891.  I  notice 
9H  page  3892  of  that  report  that  there  are  paragraphs  8  and  9  dealing 

Slut  the  material  which  will  be  made  available  to  the  Comptroller 
(Miami. 

In  those  paragraphs  I  further  notice  that  there  is  the  distinction 
•lade  between  investigative  reports  to  which  you  referred  and  the 
Internal  audit  reports.  That  is  correct,  is  it  not? 

Mr.  Keller.  That  is  correct,  sir. 

■inator  Hruska.  So  the  testimony  which  you  gave  here  earlier 
May  substantially  reflected  paragraphs  8  and  9  as  contained  in  these 
fUlttal  ines  to  which  I  refer? 

dl\  Keller.  That  is  correct,  as  contrasted  with  paragraphs  3  and  4 
if  I  lie  I  )ef  ense  directive. 

mutator  Hruska.  Am  I  correct  in  that  ? 
dr,  Kell  er.  Yes,  sir. 

»  on  understand,  Senator,  there  is  a  difference  between  paragraphs 
I  ftixl  4  in  the  new  directive  and  8  and  9  of  the  old  Army  directive. 
HfUiator  Hruska.  Precisely;  and  that  is  very  readily  apparent  from 
1  language  of  the  two.  In  fact  they  say  so  expressly  in  paragraph  3 
'  )Ht  Much  reports,  in  one  instance  such  reports  may  be  summaries,  and 
WHtlttaries  may  be  furnished,  and  so  on,  which  is  not  true  in  para- 
■  (tilt  9  of  the  guidelines  that  were  issued  last  August. 

'  1 1'.  K  kller.  That  is  true, 

C  III  fact,  of  the  guidelines  issued  by  the  Army,  there  was  no  restric- 
1  ft  oil  summaries  at  all.  In  other  words,  they  could  be  furnished. 
"  Wtt  wanted  a  complete  investigation  report,  as  distinguished  from  an 
portion  report,  we  would  take  the  matter  up  with  an  Assistant 
rotary. 
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Senator  Hruska.  I  would  like  to  read  from  page  3886  of  that  report , 
which  is  the  memorandum  of  the  Comptroller  General  on  t  is  sut® 

ject.  It  reads  as  follows :  ] 

-sres?  a 


and  then  this  very  significant  sentence :  jB 

It  was  further  indicated  that  the  Department  of  Defense  would  make  this, 
procedure  uniform  throughout  the  three  military  departmen  s.  JS 

Now  then,  did  you  have  any  negotiations  or  conferences  with  reptiB 

sentatives  of  the  Department  of  Defense  or  the  Army,  ISavy,  or  AM 

Force  after  August  1957  or  1958  on  this  subject ?  ■ 

Mr.  Keller.  Yes,  sir;  there  were  several  letters  and  conferences  M 

the  subiect,  particularly  in  the  spring  of  1958.  ,■ 

There  was  a  shift,  at  least  in  my  opinion,  in  the  position  of  the  M 
partment  of  Defense  between  the  time  of  the  Army  directive  in  l&B 

^Senato^HRUSKA^W^  their  attention  called  to  these  assurances 

that  were  made  back  there  in  August  that  tins  same  se' 

be  extended  to  the  other  two  Departments  of  the  Department  VI 

DtfcSKELLER.  Yes,  Senator.  Our  negotiations  covered  this  poijl| 
but  we  were  not  able  to  prevail. 

Senator  Hruska.  You  were  not  able  to  prevail  ?  .  .  J 

Did  they  offer  any  explanation  for  the  shift  of  policy  in  that  regaB 

OFMr  Keller.  I  cannot  answer  that  precisely  but  I  would  say  thisl 
that  in  March  1958,  a  tentative  draft  was  agreed  on  between  the  nejM 
tiators.  This  draft  followed  quite  closely  to  the  Army  directive  111 

1 9The  Assistant  Secretary  of  Defense,  Comptroller  W.  J.  McNeil  sqbl 
mitted  the  draft  to  the  Comptroller  General  stating  it  "’as  his  un^iB 
standing  that,  our  representatives  have  worked  this  out  and  it  wa| 

satisfactory  to  the  Comptroller  General.  .... 

The  Comptroller  General  on  March  21,  1958  (see  exhibit ^o.  Jl 
at  p.  824  of  the  appendix)  replied  that  he  thought  the  proposal  wouhl 
be  satisfactory;  he  was  willing  to  try  it,  but  it  for  any  reason  jfti 
procedures  did  not  work  outlie  reserved  the  right  to  reopen  till 

''"SSSeen  that  time  and  July  1958,  when  the  final  directive  waslisl 
sued,  there  was  a  shift  in  position  of  the  Department  ot  Defense.™ 
personally  cannot  explain  why  the  position  shifted. 

1  Senator  Hruska.  A  little  bit  ago  I  did  make  an  error.  It 
not.  August  1958,  in  which  the  guidelines  were  issued;  it  was  Au^H 

1957.  .  .  ,  I] 

Mr.  Keller.  1957 ;  that  is  right.  Jfl 

(Senator  Ervin  left  the  committee  room  at  this  point.  Senijjoj 

O’Mahoney  is  now  presiding.)  .  ,  „  ,  (H 

Senator  O’Mahoney  (presiding).  Aou  may  proceed,  Senator.  J  II 
Senator  Hruska.  Now,  has  any  other  committee,  to  your  knowll 
edge— we  probably  should  know,  but  may  tie  you  were  called  upon  ■ 
testify — has  any  other  committee  followed  up  on  tfie  letjeis  and  flil 
communications  which  were  addressed  to  them  on  tins  subject  ?  j 
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Mr.  Keller.  At  this  point -  , 

Senator  Hruska.  Addressed  to  them  by  the  Comptroller  General 

on  this  subject?  ,, ,  , 

Mr.  Keller.  At  this  point,  Senator,  one  committee  has  held  hear- 

ings.  Hearings  were  held  by  the  Government  Information  Subcom¬ 
mittee  of  the  House  Committee  on  Government  Operations,  on  the 
denial  of  the  report  made  by  the  Air  Force  Inspector  General  on  the 
ballistic  missile  program. 

Senator  Hruska.  Were  you  present  at  those  hearings? 

Mr.  Keller.  Yes,  sir;  I  was.  . 

Senator  Hruska.  Ho  you  recall  whether  representatives  ot  the 

armed  services  were  present  and  testified  at  those  hearings? 

Mr.  Keller.  Mr.  Douglas,  Secretary  of  the  Air  Force,  and  Mr. 
Golden,  General  Counsel  of  the  Air  Force,  testified. 

Senator  Hruska.  Mr.  Chairman,  may  I  inquire  of  counsel  whether 
it  is  contemplated  to  call  representatives  of  the  Armed  Forces  for  en¬ 
lightenment  on  this  subject  and  for  their  comments?  After  all  we 
have  one  viewpoint  here.  Is  it  contemplated  that  we  will  call  repre¬ 
sentatives  of  the  Department  of  Defense  and  the  Army,  Navy,  and 
A  i  r  Force  and  the  IC A  for  the  purpose  of  getting  additional  infor¬ 
mation? 

Mr.  Slaymax.  Yes,  sir.  . 

As  I  indicated  to  you  informally  in  our  conversation  a  few  minutes 

ago,  we  wanted  to  hear  the  General  Accounting  Office  first  as  the  eyes 
and  ears  of  Congress  itself,  and  then  proceed  to  hear  the  positions 
to  I*1  made  by  the  executive  departments  and  agencies  that  have  been 
covered  here*  today.  We  had  not  at  that  time  contemplated,  Senator 
Hruska,  going  into  the  Army  matter  because  that  seemed  to  be  satis¬ 
factorily  handled,  but  there  is  no  reason  why  we  could  not  reexamine 

that  too.  .  ^  _  -  t a 

We  intended  to  question  the  Air  Force,  the  Navy  and  the  10A. 

Senator  Hruska.  One  reason  I  wanted  to  bring  out  the  Army  part 
of  this  was  this:  That  earlier  in  the  morning  we  had  some  very  fine 
t antimony  from  Professor  llishop,  and  I  referred  to  the  Army  situa¬ 
tion.  At  least  I  intended  to,  and  I  do  not  know  whether  I  designated 
It  properly  or  not — I  referred  to  that  situation  as  an  example  whereby 
i  fiiH  matter  of  confidential  information  and  executive  privilege  can 
)h*  adjusted  properly  by  regulation  on  a  totally  satisfactory  basis,  as- 
miming  good  faith  on  the  part  of  both  parties,  and  apparently  for 
gome  reason  we  have  had  a  withdrawal  by  the  Department  of  Defense 
from  the  position  that  is  set  out  in  those  guidelines. 

1  think,  as  one  member  of  this  committee,  I  should  like  to  know 

why  they  receded  from  that  position. 

Earlier,  also,  the  present  chairman  of  this  committee,  the  Senator 
|  from  Wyoming,  referred  to  the  ICA  program.  I  suppose  we  could 
JL  flat  into  a  very  extended  discussion  on  that  subject. 

1  Senator  O'Mahoney,  I  have  indicated  my  way  of  dealing  with  that 
m  Whole  problem  by  consistently  voting  against  foreign  aid  or  mutual 
E(HHUirity  appropriations  and  this  is  one  of  the  reasons  why.  The 
B  program  is  so  far  removed  from  the  control  of  the  Congress  that  it  is 
Hot  even  funnv,  and  here  we  have  a  confirmation  further  of  that  very 
1.  thing  when  they  refuse  to  allow  the  agency  of  the  Congress  to  inquire 
kJiiI-o  the  matter,  which  is  made  possible  only  because  we  loosen  the 
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pursegtrimrs  and  throw  these  billions  at  them  and  allow  them  to  d 
pretty  much  as  they  want  to  with  them. 

That  is  one  way  of  dealing  with  the  situation.  Unhappily  the 
are  not  enough  votes  that  go  t  hat  way  to  affect  that  issue. 

Senator  O’Mahoney.  I  f  I  may  interrupt  the  Senator,  I  will  sa 
that  I  think  the  reason  for  it  is  that  Members  of  Congress  are  all  ver 
busy  with  terribly  complex  problems  and  they  do  not  have  the  time  t 
make  as  many  protests  as  should  be  made. 

For  my  part,  I  think  it  is  so  important  that  we  should  do  it  in 
very  consistent  and  an  efficient  way,  and  when  we  have  executive  se 
sions  of  this  committee  1  will  be  very  glad  to  make  suggestions  alon 
that  line,  as  I  know  the  Senator  from  Nebraska  will. 

For  example,  in  the  famous  Teapot  Dome  case,  when  officials  of  th 
Government  at  the  secretarial  level  were  charged  with  improperly  an 
corruptly  giving  a  lease  upon  the  Teapot  Dome  and  on  Elk  Hills,  a 

I  remember  it  later,  this  plea  of  executive  privilege  was  made  in  th 
court. 

Of  course,  in  this  case  the  charge  was  corruption  and  deceit,  and 
crime,  and  the  court  held  plainly  that  the  plea  could  not  be  recogniz 
where  the  issue  involved  a  crime  or  fraud. 

The  reason  for  the  establishment  of  the  General  Accounting  Offi 
was  to  prevent  fraud,  to  keep  the  expenditures  of  the  people’s  morm, 
on  such  a  high,  clean  level  that  there  would  not  be  any  fraud,  and  any 
regulations  which  are  drafted  by  any  agency  of  the  Government 
authorized  to  spend  money  appropriated  to  it  should  not  be  pe 
mitted,  in  my  judgment,  to  use  this  executive  privilege. 

Some  have  called  this  the  executive  fifth  amendment. 

Senator  Hruska.  Am  I  correct  in  my  recollection  of  the  Teap 
Dome  case  that  the  assertion  was  made  by  the  defendant  in  the  case 
and  not  by  the  Government  ? 

Senator  O’Mahoney.  That  is  right.  m 

Senator  Hruska.  The  Government,  in  fact,  wanted  to  adduce  the 
test  itnonj  ,  and  the  objection  was  raised  not  by  the  executive  but  by 
rnan  who  had  betrayed  his  trust  of  office,  and  was  later  found  guilt 
end  put  in  prison.  i 

Senator  C >  ^Mahoney.  No  question  about  that.  f 

Senator  I  I  RUSK  y,  On  the  other  hand,  I  would  not  want  the  recori 
to  'Udioate  that  A  has  been  doing  anything  illegal,  apparently 
•lot,  The  piling  up  of  these  $2V£  billion  without  the  ability  to  speif 

II  unless  f  he  country  says  so  is  something  that  is  perfectly  in  accot 
wiili  I  he  laws  that  have  been  passed  by  this  Congress. 

But  here  is  a  question  I  would  like  to  ask  you,  Mr.  Keller:  Yo« 
have  repeatedly  referred  to  the  budget  act  of  1921,  and  later  of  the, 
what  is  it,  the  1950  or  1951  act  ? 

Mr.  Keller.  1950.  :jfl 

Senator  Hruska.  The  1921  act  directs  that  the  Comptroller  Gen¬ 
eral  and  the  General  Accounting  Office  shall  have  access  to  all  of  these 
records. 

Now  then,  would  you  have  an  opinion  as  to  the  constitutionality  if 
that,  law  in  the  light,  of  these  many  decades  of  the  assertion  of  execu¬ 
tive  privilege  along  lines  which  you  have  already  outlined  here?  j 
r  ift*  y ELLKR-  Senator,  I  do  not  profess  to  be  a  constitutional  lawyer. 

I  think  ive  have  here  a  very  plain  and  clear  statute  enacted  by  the 

Congress,  and  signed  by  the  President  without  any  protest  on  that 
point. 
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W©  also  are  faced  with  a  situation,  which  I  think  everybody  con¬ 
cedes,  that  the  precise  question  of  whether  executive  privilege  exists 
ixstween  the  branches  of  Government  has  not  been  decided  by  the 
courts. 

My  position  is,  as  General  Counsel  to  the  General  Accounting 
Ollice,  that  we  read  the  1921  act  as  it  is  written  by  the  Congress,  and 
Ih  the  absence  of  a  judicial  determination  to  the  contrary  we  have  the 
right  under  that  act  to  ask  for  and  receive  any  information  that  we 
fuel  is  necessary  to  carry  out  our  duties. 

Senator  Hruska.  I  think,  before  I  get  to  my  next  question,  I  would 
think  the  General  Accounting  Office  is  to  be  highly  commended  for 
the  fashion  in  which  it  has  gone  not  only  by  the  law  by  which  it  was 
created,  but  also  by  the  obviously  good  faith  efforts  to  work  it  out 
CM  the  basis  of  a  regulation  which  would  do  justice  to  both  branches 
Of  the  Government. 

However,  in  reference  to  the  part  of  the  law  being  signed  by  the 
President  without  regard  to  a  protest,  he  also  did  not  make  any  state¬ 
ments  saying  he  is  receding.  Neither  in  1921  nor  in  1950  did  the 
i  ^resident  indicate  he  is  receding  from  his  position  that  the  executive 
privilege  does  exist  and  that  he  will  continue  to  avail  himself  of  it. 
Mr,  Keller.  No,  sir. 

Senator  O’Mahoney.  May  I  interrupt  at  this  point,  Senator  ? 
d  Senator  Hruska.  Certainly. 

Senator  O’Mahoney.  I  want  to  point  out  that  the  testimony  of  Mr. 
i  Wers  this  morning  indicates  that  the  obstacles  to  which  the  counsel 
I  Of  the  General  Accounting  Office  has  been  testifying  have  been  recently 
tilblished  after,  according  to  Mr.  Powers,  the  fact.  There  have  never 
loin  instances  of  this  kind  before,  and  complete  access  has  been 
•  ft!  lowed  to  the  books  and  papers  of  the  Defense  Department  in  the  in- 
f  Vutfjgation  of  the  mutual  security  supplies  of  military  procurement. 

Senator  Hruska.  Of  course,  we  will  have  to  go  into  the  situation 
I  ftlltl  find  out  how  many  times  in  the  last  15  years  requests  had  been 

8 | tide.  Maybe  they  did  not  start  earlier.  Can  you  enlighten  us  on 
Iftt? 

■I  Mr.  Powers.  Yes.  Senator,  and  Mr.  Chairman,  I  was  addressing 
">ynelf,  in  response  to  the  acting  chairman’s  question  to  our  requests 

■jfer  information  relating  to  the  military  assistance  program - 

Him  mt or  O'Mahoney.  Yes. 

-  Mr.  Powers.  We  asked  for  and  received  this  same  or  similar  type  of 
!  1  formation,  internal  review  reports  made  by  country  evaluation 
|  <  mH.  We  had  access  to  those  reports. 

We  had  access  to  inspections  made  by  the  military  services  on  the 
I' military  assistance  program.  We  effectively  used  that  in  performing 

Vtr  examination  and  audit  of  these  programs. 

kinator  Hruska.  Over  how  long  a  period  of  time  did  you  make 
* e  requests? 

’4r,  Powers.  Since  we  began  the  military  assistance  audit  in, 

«  i  fhly,  the  late  fall  of  1956. 

^Kjpenator  Hruska.  So  that  there  was  a  period  there  of  many  years 
>>eii  no  request  had  been  made  at  all  for  information  of  that  kind? 
mBt  Senator  O’Mahoney.  Well,  the  mutual  assistance  program  is  a  ve¬ 
il  program. 

Mr.  Powers,  That  is  right. 

H  i  tmator  Hruska,  I  will  go  back  to  the  Marshall  plan.  The  labels 
bo  different,  but  the  program  is  the  same. 
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Had  you  made  similar  requests  for  similar  information  prior 

1956?  1  .  m 

Mr.  Powers.  Prior  to  1956  most  of  our  audit  effort  on  that  particu¬ 
lar  program  was  confined  to  centralized  audits  of  the  financial  trans¬ 
actions  including  vouchers,  invoices,  and  other  supporting  informa 

tion.  . 

We  did  not  make  any  comprehensive  examinations  or  reviews  of  the 

operations  except  for  one  limited  survey  in  connection  with  the  obi 
gating  practices  in  the  Department  of  Defense  on  this  program 
the  site  of  operations.  In  the  spring  of  1956,  when  Mr.  Joseph  Cam 
bell,  the  Comptroller  General,  directed  us  to  expand  our  work  in  t. 
defense  area  to  the  operating  sites,  we  started  to  get  into  the  inspec-  j 
tions,  internal  reviews,  examinations,  and  other  types  of  internal 
documentation. 

Senator  Hruska.  And  you  got  them  how  long,  until  when? 

Mr.  Powers.  Well,  I  would  say  this :  When  we  made  the  announce¬ 
ment  to  the  Army  in  the  fall  or  in  the  late  summer  of  1956  13  that  we 
were  going  to  make  an  audit  of  the  tank  automotive  area,  we  requested 
the  assistance  of  the  Department  of  the  Army  in  making  available  all 
documents,  records,  and  reports.  We  were  advised  that  the  Depart¬ 
ment  of  the  Army  felt  that  they  should  not  make  available  to  us  their  j 
internal  audit  reports  until  after  corrective  action  had  been  taken  on 

their  internal  audits.  t  JH 

We  were  formally  advised  of  the  Army’s  position  on  that,  as  I  re-  j 

calhSenator,  in  December  of  1956.16 

We  subsequently  advised  17  the  Secretary  of  the  Army,  Governor  j 
Brucker,  that  we  could  not  accept  such  a  determination;  that  infer-  j 
mation  from  their  internal  audits  as  well  as  any  other  internal  reviews  j 

should  be  made  available  to  us.  #  fl 

The  Secretary  of  the  Army  directed  then  that  the  matter  be  given 
further  consideration,  and  this  was  followed  by  a  period  of  discussions 
with  the  Army  representatives.  M 

loafer  we  were  advised  by  the  Army  that  the  matter  was  under  con- 

*  a  .a  ft  .  &  ik  «  v  it  ! 


lidnution  by  the  Department  of  Defense. 

Aftar  writing  several  times  to  the  Secretary  of  Defense  we  subse- 
1'iintl'  Motived  tome  correspondence  from  the  Defense  officials  to  the 
■  H  "It  that  they  wen  goin,"  to  get  together  with  the  Comptroller 
n.irol  to  rtaolvt  It,  but  nothing  happened.  m 

I  '  Augtiat  1087,  Wt  reported  the  problem  to  the  Congress  and,  as  I 
reoftfl,  to  the  Senate  <  Government  Operations  Committee.18  I 

The  chairman  of  that  committee  immediately  sent  in  August  1957, 
i  letter  to  the  Secretary  of  Defense  asking  for  a  report  on  the  matter. 
I  think  within  2  or  8  days  after  the  letter  from  Senator  McClellan 
was  received  by  the  Secretary  of  Defense,  representatives  of  Defense 
and  Army  came  to  our  office  and,  as  a  result  of  just  about  2  hours  of 
meeting,  the  Army  directive  was  not  only  prepared  and  agreed  to,  but 
on  August  20  or  21,  the  Secretary  of  Defense  advised  Senator  Mc¬ 
Clellan,  Chairman  of  the  Senate  Government  Operations  Committee, 
that  the  matter  had  been  satisfactorily  settled  by  Defense,  Army,  and 
the  Comptroller  General.  That  resulted  in  the  issuance  of  the  Army 
guidelines. 


15  See  exhibit  No.  25  at  p.  3(25  of  the  appendix. 

16  See  exhibit  No.  26  at  p.  326  of  the  appendix. 

17  See  exhibit  No.  27  at  p.  327  of  the  appendix. 
w  See  exhibit  No.  28  at  p.  329  of  the  appendix. 
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Now  we  did  have  the  problem  there  in  the  Army  at  that  point  in 
time  on  the  tank  automotive  area  which  was  resolved.  We  more  re- 
IMMiUy  had  the  case  of  the  refusal  of  the  Air  Force  to  make  available 
Mh  Inspector  General's  report  on  the  missile  ballistic  program. 

A  Iho,  during  the  hearings  before  the  House  Government  Operations 
•  !oinmittee,  the  Subcommittee  on  Government  Information,  the  chair- 
ttlim  of  which  was  Mr.  Moss,  the  Air  Force,  as  I  recall,  referred  to  an 
Hrlier  request  that  representatives  of  GAO  had  made.  I  think  in 

iNiInt  of  time  it  was  in  1954,  and  it  was  in  connection  with  our  review 
procurement  practices  in  the  Air  Force.19 

As  I  recall,  that  request  was  made  in  the  early  spring  of  1954. 
About  J  or  4  months  later  a  letter  was  sent  back  to  Mr.  Warren,  who 
HfHN  then  the  Comptroller  General,  advising  him  that  the  Secretary 
f  I  he  Air  Force  did  not  feel  that  this  particular  report  involving  an 
}||M|  motion  review  of  their  procurement  activities  should  be  made 
Jim  1 1  able  outside  the  Department  of  the  Air  Force. 
m  Now,  when  we  finally  received  that  letter,  the  requirement  for  that 
I  Mporl  had  completely  disappeared  since  our  work  was  completed. 

)|  In  my  understanding  that  it  was  not  necessary  for  us  to  press  that 
*  M.  icular  matter  any  further. 

I  here  is  also  one  thing  I  would  like  to  make  clear,  and  that  is  this: 
lire  recently,  since  the  spring  of  1956,  both  in  the  Air  Force  and 
\\  (he  Navy,  up  until  the  problem  over  the  Defense  directive  occurred 
I95H,  we  had  been  going  into  various  Air  Force  activities  and  Navy 
tivitieH,  and  we  only  had  limited  problems.  This  is  understandable 
our  site  audits  were  new  to  some  of  the  bureaus  and  commands. 
J|ll»y  had  never  seen  GAO  out  at  the  site  before  except  under  an 
UftWntigation  as  contrasted  with  our  comprehensive  audit. 

I  Wn  have  had  access  to  reports  of  internal  reviews  in  both  the  Navy 
§tui  ( ho  A  ir  Force. 

Guilefully,  there  was  no  issue  made  of  this  by  the  operating  people 
liy  I  he  responsible  commanders  at  the  operating  levels.  There  were 
<  lerous  reports,  documents,  and  records  that  we  have  had  access  to, 
Hp  i  there  has  been  no  significant  problem  on  it. 

mF  i lie  net  effect,  in  my  opinion,  of  this  directive  at  this  point  in  time 
llml  it  has  reached  a  level  of  complete  impracticality  and  stupidity, 
fHtUNe  practically  all  of  our  requests  now  have  to  be  fed  up  this 
•IHMidouB  channel  of  command  for  someone  to  make  a  determina- 
Hffli  un  to  whether  information  in  various  documents  needed  in  our 
■  uj  f  of  defense  activities  constitutes  privileged  information. 

■  |Thw  result  is  there  is  a  tremendous  amount  of  manpower  and  time 
5  Illy  wanted  on  the  part  of  the  operating  people  and  on  the  part 
i  mv  own  employees  in  GAO  trying  to  get  the  job  done. 

■  f  flfMiator  Hruska.  Mr.  Keller,  may  I  ask  you  to  refer  to  your  state- 
r5®Ht  lit  page  13.  At  that  point  the  Department  of  the  Navy  is  re- 
!  ><nd  to  have  advised  you  that  “He  believed” — I  am  reading  now 
1  fwragruph  (2) ,  the  last  five  lines  on  the  page — 

n.  Inilleved,  In  any  event,  that  if  the  Navy  should  release  them  outside  the 
HplHIvp  branch  of  the  Government  in  the  future  it  would  be  only  natural  for 
fittUft  familiar  with  the  facts  to  soften  criticism,  avoid  doubtful  matter,  and 
rally  be  more  restrained. 


)IJN«  tuhlhlt  No.  31  at  p.  832  of  the  apptndix. 
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Now,  I  should  like  to  address  some  thinking  on  the  merit  of  tha 
position. 

After  all,  anyone  who  speaks  in  any  of  those  internal  audits 
inspection  reports  has  already  placed  himself  on  record  with  hi 
superiors  and  with  his  service,  isn't  that  true,  by  criticizing  or  mak¬ 
ing  any  statement  or  evaluation  of  an  operation  or  procedure?  He 
has  already  placed  himself  on  record  with  his  own  service  and  within 
the  executive  department  ?  9 

Mr.  Keller.  That  is  correct. 

Senator  Hruska.  There  is  no  wav  that  he  could  be  prejudiced  there® 
fore  by  having  recriminations  inflicted  upon  him  by  his  superior 
by  a  refusal  of  promotion,  or  by  refusal  of  preferment  or  anythin 
of  that  kind  which  has  not  already  occurred  ? 

Mr.  Keller.  Except  for  this  one  point,  Senator:  It  is  my  under¬ 
standing  that  in  certain  types  of  investigations,  the  inspector  goes 
out  and  may  talk  to  Lt.  John  Smith,  and  that  information  supposedly 
only  goes  to  the  inspector. 

Now,  Lieutenant  Jones’  commanding  officer  may  not  know  abou 
the  information  he  gives. 

Senator  Hruska.  On  the  same  basis  that  a  great  deal  of  inform 
tion  is  gained  by  the  FBI  on  its  investigations  or  it  gets  its  inform 
tion  on  the  assurance  that  that  information  will  be  confined  only 
the  FBI  man  and  his  superiors  or  his  associates  ? 

Mr.  Keller,  There  may  be  instances  where  individuals  would  oper-  j 
ate  that  way,  but  I  think  there  are  a  number  on  the  other  side  who  j 
speak  their  opinions  very  freely  and  do  not  care  who  knew  about  those 
opinions.  9 

Senator  Hruska.  We  can  probably  get  into  that  further  if  and 
when  we  get  representatives  of  the  Departments  to  state  and  main¬ 
tain  their  positions. 

Mr,  Keller.  Senator,  I  would  like  to  clarify  one  point  or,  perhaps, 
mipplement  it  is  a  better  word.  #  M 

You  askid  me  about  the  hearings  before  the  Moss  subcommittee 
and  who  testified  for  the  military  departments. 

It  WU  limited  to  the  Air  Force  representatives.  It  was  the  Secre- 

8<  "  \  of  th§  Air  Force,  Mr,  Douglas;  the  General  Counsel,  Mr.  Golden, 
na  i  ■«  the  Inspector  General*  Lt.  Gen.  E.  J.  Rogers,  U.S.A.F.,  and ; 
to  1 K  city  IlUi*‘KJtor  General  for  Inspections,  Maj.  Gen.  Jack  Wood, 
Ui^liAtlTit 

As  I  rteall  the  testimony,  the  Secretary  of  the  Air  Force  took  the  po- 
iltlon  that  he  wai  following  the  directive  which  was  issued  by  the 
Secretary  of  Def  ense.  /  m 

Senator  Hruska.  Mr.  Chairman,  have  you  finished? 

Mr.  Keller.  Yes,  sir.  I 

Senator  Hruska.  Mr.  Chairman,  I  should  like  to  ask  leave  to  sub¬ 
mit  for  inclusion  in  the  record  at  this  point  the  material  found  at 
pages  3885  to  3893,  inclusive,  which  includes  exhibit  IX  on  page 
3893  of  the  hearings  of  the  subcommittee  of  the  Committee  on  Gov-  : 
ernment  Operations  held  on  November  12  and  13,  1958.  1 

Senator  O’Mahoney.  It  is  so  ordered. 

(The  pages  referred  to  follow :) 
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EXHIBIT  VIII-A 

Comptroller  General  of  the  United  States, 

Washington. 

lion.  John  E.  Moss, 

Chairtnan,  Special  Government  Information  Subcommittee ,  Committee  on 
Government  Operations,  House  of  Representatives. 

Dear  Mr.  Chairman:  During  the  hearings  before  your  subcommittee  on  No¬ 
vember  13,  1958,  Mr.  Max  Golden,  Air  Force  General  Counsel,  testified  that  the 
Department  of  Defense  very  seriously  disputes  statements  made  in  our  presenta¬ 
tion  during  hearings  on  November  12,  that  insi>ection  reports  of  the  Inspector 
General,  Department  of  the  Army,  are  available  to  the  General  Accounting  Office. 

We  have  prepared  the  attached  report  and  supporting  information  which 
should  clarify  the  matter.  It  is  requested  that  this  report  and  information  be 
Included  in  the  record  of  hearings  held  by  your  subcommittee. 

Sincerely  yours, 

Comptroller  General  of  the  United  States. 

(HO  Access  to  Inspection  Reports  of  the  Department  of  the  Army  Inspector 

General 

Our  dealings  with  the  Department  of  the  Army  on  this  problem  were  initially 

Carnalized  through  an  exchange  of  letters  with  the  Honorable  Frank  Pace,  Jr., 
ecretary  of  the  Army,  under  dates  of  February  11,  1952  (appendix  A),  and 
February  27, 1952  (appendix  B) . 

An  '(ingemcnts  with  the  Department  of  the  Army  prior  to  directive  of  August  20, 
1951 

Cnder  the  liaison  arrangement  established  in  this  exchange  of  letters,  a  chan¬ 
nel  was  maintained  for  direct  personal  communications  between  the  designated 
IlftlHon  officers  for  the  purpose  of  exchanging  timely  information  regarding 
deficiencies  or  suspicions  in  connection  with  procurement  programs  or  other 
pk&ses  of  Army  activities.  An  informal  working  arrangement  was  developed 
hereby,  on  request,  reports  and  underlying  data  relating  to  administrative  in- 

S (lection  activities  of  the  Inspector  General  were  made  available  to  the  GAO 
Ninon  officer.  Matters  dealt  with  were  primarily  in  the  area  of  procurement 
•cause  of  the  major  concern  of  both  the  GAO  and  the  Inspector  General  with 
d*fl  clencies  in  that  area.  Material  requested  by  the  General  Accounting  Office 
WNN  made  available  for  examination  in  the  Office  of  the  Inspector  General. 
Thin  liaison  operated  in  a  generally  satisfactory  manner  during  our  review  of 
dtdrm  nee  procurement  activities,  which  was  completed  in  1955. 

f  IVftM  leading  up  to  issuance  of  Department  of  the  Army  directive  of  August 
20,1957 

On  October  9,  1956,  we  advised  the  Secretary  of  the  Army  of  our  intention  to 
KHUluot  a  comprehensive  audit  of  the  Army  Ordanance  Tank- Automotive  Com- 
Hind  and  requested  his  cooperation  in  making  available  all  documents,  records, 

t>1ft  reports,  including  those  of  all  internal  review  organizations.  On  December 
fi,  1956,  the  Secretary  of  the  Army  refused  us  access  to  internal  audit  reports 
§•  any  related  working  papers  until  responsible  staff  and  operating  officials  had 
’  Emulated  plans  for  implementing  recommendations  or  stated  reasons  why  cor¬ 
rective  action  was  not  taken. 

On  February  7,  1957,  wTe  advised  the  Secretary  of  the  Army  that  our  responsi- 
1  lllty  by  law  to  give  due  regard  to  internal  audit  and  control  and  related 
Administrative  practices  included  all  management  evaluations  and  internal 
fiPVlfWB,  regardless  of  the  organizational  units  responsible  for  their  perform¬ 
ance.  Further,  we  indicated  that  we  could  not  agree  that  audit  reports  and 
l>rk  i>ai>er8,  as  well  as  other  books,  documents,  papers,  and  records,  should  not 
• «  mnde  available  until  after  corrective  action  had  been  taken  and  clearance 
•Id  been  granted  by  the  Secretary’s  Office.  A  copy  of  this  letter  was  forwarded 
<  Mhe  Secretary  of  Defense  by  letter  dated  February  18,  1957. 

On  February  28,  1957,  the  Secretary  of  the  Army  Advised  us  of  his  desire  to 
fiNNlst  In  every  way  possible  to  accomplish  our  mission,  and  suggested  that  we 
lilnct  the  Acting  Assistant  Secretary  of  the  Army  (Financial  Management)  to 
e  end  that  procedures  satisfactory  to  this  Office  could  b#  incorporated  in  rtgu- 
•tlnns  of  the  Department  of  the  Array. 
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After  numerous  meetings  between  representatives  of  this  Office  and  repre 
sentatives  of  the  Secretary  of  Defense  and  the  Secretary  of  the  Army  during 
which  satisfactory  agreement  could  not  be  reached,  we  advised  the  chairman  o: 
the  Senate  Committee  on  Government  Operations  regarding  the  problem  or 
August  13,  1957.  On  August  15,  1957,  the  chairman,  Senate  Committee  on  Gov¬ 
ernment  Operations,  wrote  to  the  Secretary  of  Defense  requesting  advice  rt 
garding  the  matters  raised  by  this  Office  in  order  to  make  a  determination  a 
to  whether  it  would  be  necessary  to  hold  hearings  on  the  problem. 

On  August  19,  1957,  we  met  again  with  officials  of  the  Department  of  Defen 
and  the  Department  of  the  Army  to  discuss  a  proposed  directive  to  be  issu 
by  the  Department  of  the  Army  on  our  access  to  records.  This  directive  ma 
provision  for  our  accessibility  to  all  documents,  papers,  records,  and  repor 
including  those  prepared  by  internal  review  organizations  on  installations  a 
activities  of  the  Department  of  the  Army  with  the  exception  of  the  provisions 
paragraph  8  of  the  proposed  guidelines,  as  follows : 

“8.  Budgets  for  any  future  fiscal  year  will  not  be  released.  Reports  of  non 
Army  agencies  (including  FBI  reports)  should  not  be  released  unless  the  written 
consent  of  such  agency  has  been  obtained.  Summaries  of  the  facts  set  fort 
in  investigation  reports1  of  Inspector  General  and  of  Criminal  Investigate^ 
Division  reports  should,  upon  request,  be  prepared  and  furnished.  If  any  ques¬ 
tion  should  arise  concerning  access  to  the  reports  themselves,  the  matter  will  be 
immediately  referred  to  the  Assistant  Secretary  of  the  Army  (FM).”  m 

Representatives  of  the  Department  of  Defense  and  the  Department  of  the 
Army  assured  us  that  all  inspection,  survey,  and  internal  review  types  of  re¬ 
ports,  as  distinguished  from  the  investigative  type,  would  be  readily  available 
to  our  representatives  under  the  directive  to  be  issued  by  the  Department  of  tlM 
Army.  It  was  further  indicated  that  the  Department  of  Defense  would  make 
this  procedure  uniform  throughout  the  three  military  departments.  On  August 
20,  1957,  we  received  a  letter  from  the  Assistant  Secretary  of  Defense  (Comp¬ 
troller)  transmitting  a  copy  of  memorandum  for  the  Chief  of  Staff  and  guidelines 
relative  to  General  Accounting  Office  comprehensive  audits. 

On  August  21,  1957,  we  informed  the  Assistant  Secretary  of  Defense  (Comp¬ 
troller)  that  we  were  glad  that  the  matter  had  been  satisfactorily  settled,  and 
reiterated  our  understanding  that  the  Department  of  Defense  intended  to  issue 
an  overall  directive  covering  our  access  to  records  which  would  follow  the 
pattern  established  in  the  case  of  the  Department  of  the  Army. 

Accent  to  inspection  reports  after  issuance  of  Department  of  the  Army  directive 
of  August  20, 1951 

Th§  directive  was  distributed  throughout  the  Department  of  the  Army  by  a 
cover  letter  (appendix  C)  dated  September  11, 1957,  signed  by  the  Adjutant  Gen- 
erel.  The  covering  letter  of  the  Adjutant  General  pointed  out  specifically  that 
0«  a  witter  of  Department  of  the  Array  policy,  upon  request,  GAO  was  to  have 
ieeeeR  to  (®)  internal  audit  reports  and  related  working  papers  and  (b)  records 
AIM  data  pertaining  to  Installation*  or  activities  of  the  Department  of  the  Army 
w  e  i-ave  had  no  refusal  of  our  requests  for  information  or  inspection  report 
einee  <  >1*  humane*  and  distribution  of  the  Department  of  the  Army  directive 

Slue  of  the  Inepeetor  General’*  inspection  reports  that  we  have  had  access  to 
irlna  the  preceding  year  are  as  follows :  i 


Title  of  report 


A  fscnfil 

Annual  General  Inspection,  Detroit  Arsenal, 
Centerline,  Mich. 

Special  Inspection  of  Procurement  Activities  of 
United  States  Transportation  Supply  and 
Maintenance  Command,  IG-333-1. 

Annual  General  Inspection,  Headquarters, 
Transportation  Supply  and  Maintenance 
Command,  fiscal  year  1958. 


Italic  supplied  for  emphasis. 


Reporting  organisa¬ 
tion 

Date  of 
report 

Ordnance  Inspector 

% 

General. 

.do _  _ 

Dec.  27,1956 

_ do  _ 

June  16,1957 

Army  Inspector  Gen- 

June  6, 1958 

eral. 

Transportation  In- 

Apr.  11,1958 

spector  General. 

Reviewed  by 
GAO  m 


September  1957. 
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We  have  not  been  advised  of  any  change  in  the  Army’s  position  to  the  present 
date  as  a  result  of  the  Department  of  Defense  Directive  7650.1,  issued  July  9, 

tl»H.  ^  .  A  U 

Copies  of  the  correspondence  referred  to  herein,  other  than  appendixes  A,  H, 
Nnd  c,  attached  herewith,  have  been  previously  furnished  the  subcommittee. 
A  chronology  of  correspondence  relating  to  GAO’s  access  to  Department  of  the 
Army  records  is  attached  as  appendix  I>. 


Appendix  A 

Department  of  the  Army, 
Washington ,  D.  C .,  February  11,  1952. 

r  he  honorable  the  Comptroller  General  of  the  U nited  States. 

Dear  Mr.  Comptroller  General:  In  the  enclosed  Department  of  the  Army 
letter,  AGAO-S  333  (  30  Nov.  51)  IG-M,  3  December  1951,  subject:  Coordination 
rtf  Administrative  Inspection  Activities  by  the  Inspector  General,  I  have  charged 
the  Inspector  General  of  the  Army  with  the  responsibility  of  coordinating  the 
administrative  inspection  activities  of  the  Army  in  the  continental  United  states 

Which  have  the  purpose  of  assuring  that :  J  ,  .  . 

(a)  The  Army  receives  full  value  for  expenidtures  made  in  business 

t  ransactions. 

(b)  The  business  of  the  Army  is  conducted  in  conformity  with  law  and 

regulation.  ,,  .  . 

(c)  Inefficiency  and  fraud  on  the  part  of  representatives  of  the  Army, 

both  military  and  civilian  are  promptly  detected  and  corrected. 

In  order  that  effective  use  within  the  Army  Establishment  may  be  made  of 
(he  facilities  of  the  General  Accounting  Office  in  connection  with  the  aforemen- 
lllillfHl  responsibilities,  and  pursuant  to  our  conversation  on  this  subject,  I  have 
.«.  dgnuted  Lt.  Col.  Floyd  R.  Gilfoil,  Jr.,  IG,  Office  of  the  Inspector  General,  ns 
the  Individual  responsible  for  the  maintenance  of  liaison  with  your  Office.  It  is 
■ 'lUPKted  that  you  designate  an  officer  with  whom  Lieutenant  Colonel  Gilfoil 
ill  establish  a  working  relationship.  It  is  also  requested  that  I  be  permitted 
fll  extend  this  system  to  the  field  so  that  the  six  continental  Army  commanders 
ISy  require  their  inspectors  general  to  establish  liaison  with  the  branch  offices 
uf  the  General  Accounting  Office  which  are  located  near  the  continental  Army 

Headquarters.  ....  A  ...  ,  , 

The  obligations  of  these  Army  liaison  officers  would  be  to  establish  and  main- 

»|ll  u  channel  of  direct  personal  communication  between  the  two  agencies  for 
a  purpose  of  exchanging  timely  information  regarding  deficiencies  or  sus- 
,  (elmiM  thereof  found  to  exist  with  civilian  contractors  or  military  agencies  who 
if*  concerned  with  Department  of  the  Army  procurement  programs,  or  with 
gfher  phases  of  Army  activities. 

Sincerely  yours,  _  _ 

Frank  Pace,  Jr., 

Secretary  of  the  Army. 

i  . 

Department  of  the  Army, 

Office  of  the  Adjutant  General, 
Washington ,  D.  C.,  December  3,1951. 

HAD  8  333  (30  Nov  51)  IG-M. 

UlJjcct :  Coordination  of  administrative  inspection  activities  by  the  Inspector 
General. 

1  in  Comptroller  of  the  Army  (Attention  :  Audit  Division). 

Assistant  Chiefs  of  Staff,  GSUSA. 

Chief  of  Finance,  SSUSA. 

Chief,  National  Guard  Bureau,  SSUSA. 

Chiefs  of  Technical  Services. 

The  Adjutant  General. 

The  Provost  Marshal  General. 

Commanding  Generals: 

Continental  Armies. 

Military  District  of  Washington. 

I,  The  Insjiector  General  of  the  Army  la  charged  with  the  reeponelbillfcy  of 
mlihtttlng  the  administrative  inspection  activities  of  the  Army  in  the  con* 

i  a  u  i ..  i  siii. O.i.  kauA  ii...  mmuiiA  it  f  littSililif.i-  flint! 
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(a)  The  Army  receives  full  value  for  expenditures  made  in  business 

transactions.  » 

(b)  The  business  of  the  Army  is  conducted  in  conformity  with  law  and 
regulation. 

(c)  Inefficiency  and  fraud  on  the  part  of  representatives  of  the  Army, 
both  military  and  civilian,  are  promptly  detected  and  corrected. 

2.  In  the  discharge  of  the  foregoing  responsibilities,  the  Inspector  General  of 
the  Army  will  maintain  the  current  inspection  systems  under  continuous  review 
to  verify  that  no  gaps  exist  therein  and  that  the  responsibilities  for  the  making 
of  inspections  and  the  objectives  thereof  are  clearly  defined  and  thoroughly 
understood  throughout  the  Army.  He  will  further  verify  that  evidence  of  fraud 
and  culpable  mismanagement  is  systematicaly  sought  and,  when  obtained,  is 
acted  upon  promptly  by  comi>etent  authority. 

3.  In  connection  with  the  foregoing  the  Inspector  General  of  the  Army  is 
authorized  direct  communication  with  major  commands,  the  administrative  and* 
technical  services  and  the  Army  Audit  Agency. 


■ 


i 


v 


i 


on. 


Appendix  B 

Comptroller  General  of  the  United  States, 

Washington ,  D.  C.,  February  27,  1952 

B- 108065 

The  honorable  the  Secretary  of  the  Army. 

My  Dear  Mr.  Secretary:  Your  letter  dated  February  11,  1952,  relating  to 
the  “Coordination  of  Administrative  Inspection  Activities  by  the  Inspector  Gen¬ 
eral,”  states  that  you  have  designated  Lt.  Col.  Floyd  R.  Gilfoil,  Jr.,  IG,  Office 
of  the  Inspector  General,  as  the  individual  responsible  for  the  maintenance  of 
liaison  with  my  Office.  At  your  request  in  that  letter,  I  am  designating  Mr 
Robert  L.  Long,  Assistant  Director  of  Audits,  as  the  liaison  officer  for  survey  an 
audit  matters  and  Mr.  Robert  L.  Chaney,  Office  of  Investigations,  for  investiga 
tions  and  investigative  survey  matters,  to  act  as  officers  responsible  for  mai 
taining  liaison  with  the  Office  of  the  Inspector  General. 

I  understand  that  by  means  of  this  liaison  a  channel  for  direct  i>ersonal  co 
munication  between  the  Inspector  General's  department  and  the  General  Ac 
counting  Office  will  be  established  for  the  purpose  of  exchanging  timely  i 
formation  regarding  deficiencies  or  suspicions  thereof  found  to  exist  with  civil 
ian  contractors,  or  other  agencies  concerned  with  the  procurement  programs 
the  Department  of  the  Army,  or  with  other  phases  of  Army  activities. 

It  is  my  suggestion  that  these  officers  work  out  jointly  whatever  relationshii 
may  be  found  necessary  with  respect  to  the  extension  of  liaison  to  the  fiel 
offices  ot  the  General  Accounting  Office  and  the  continental  Army  commande 
with  a  view  to  accomplishing  these  same  objectives.  It  is  hoped  that  the 
Hatton  activities  can  be  maintained  in  as  informal  a  manner  as  possible  co 
slatfnt  with  the  proi>er  conduct  of  the  resi>eetive  responsibilities  of  the  Depai 
BMffit  of  the  Army  and  this  Office  with  a  view  to  greater  effectiveness  in  the  day- 
to-dar  conduct  of  iiglgned  duties.  This  is  not,  however,  to  limit  the  norma 
ACtivltiM  of  the  Department  of  the  Army  or  this  Office  where  official  responsibili 
tied  ma  v  be  concerned, 

X  wlih  to  oxpreaa  my  gratification  in  the  cooperative  attitude  displayed  i 
your  letter  and  you  may  be  assured  that  the  representatives  of  the  General  A< 
counting  Office  will  carry  out  their  liaison  functions  in  this  same  cooperativ 
spirit. 

Sincerely  yours, 

Lindsay  C.  Warren, 
Comptroller  General  of  the  United  States 


w 
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Department  of  the  Army, 

Office  of  The  Adjutant  General, 

W  ashington,  D.  C.,  Setember  11, 1957. 

Subject :  General  Accounting  Office  expanded  audit  program. 

To :  See  distribution. 

1.  The  enclosed  memorandum,  with  its  attachment,  sets  forth  the  policy  with 
fMpect  to  granting  representatives  of  the  General  Accounting  Office,  upon  request, 
Access  to  (a)  internal  audit  reports  and  related  working  papers  and  (b)  records 
illd  data  pertaining  to  installations  or  activities  of  the  Department  of  the  Army. 

2.  Permanent  directive  will  be  issued  at  a  subsequent  date. 

By  Order  of  Wilber  M.  Brucker,  Secretary  of  the  Army : 

Herbert  M.  Jones, 

Major  General,  USA, 

The  Adjutant  General. 

Distribution : 

Office,  Secretary  of  the  Army. 

Chief  of  Staff,  U.  S.  Army. 

The  Inspector  General. 

Deputy  Chief  of  Staff  for  Personnel. 

Deputy  Chief  of  Staff  for  Logistics. 

Comptroller  of  the  Army. 

Chief  of  Finance. 

Chief  of  Information. 

Chief,  National  Guard  Bureau. 

The  Adjutant  General. 

The  Provost  Marshal  General. 

Chief  of  Chaplains. 

Heads  of  Technical  Staff. 

Commanders  in  Chief : 

U.  S.  European  Command,  U.  S.  Army  Element. 

U.  S.  Army,  Europe. 

U.  S.  Army,  Pacific. 

Commanding  Generals : 

U.  S.  Army,  Alaska. 

II.  S.  Army,  Caribbean. 

U.  S.  Army,  Japan,  and  United  Nations  Command  and  Eighth  Army 
( Rear ) 

U.  S.  Army  Forces,  Antilles  and  Military  District  of  Puerto  Rico. 

U.  S.  Army,  Ryukyu  Islands/IX  Corps. 

U.  S.  Army,  Southern  European  Task  Force, 

U.  S.  Army  Air  Defense  Command. 

U.  S.  Continental  Army  Command. 

I  Zone  of  Interior  Armies. 

Military  District  of  Washington,  U.  S.  Army. 

Army  Logistics  Management  Center. 

Superintendent,  U.  S.  Military  Academy. 

(Ihlefe : 

U.  S.  Army  Security  Agency. 

Armed  Forces  Special  Weapons  Project. 

TJ.  S.  Army  Audit  Agency. 

Commandants : 

WAC  School. 

Command  and  General  Staff  College. 

Command  Management  School. 

Army  War  College. 

V  The  Adjutant  General’s  School,  U.  S.  Army, 

r  Armor  School. 

U.  S.  Army  Artillery  and  Missile  School. 

U.  S.  Army  Air  Defense  School. 

U,  S.  Army  Chaplain  School. 

I1  8.  Army  Chemical  Corps  School. 

Tne  Engineer  School. 

Judge  Advocate  General's  School. 
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Commandants — Continued 

Army  Medical  Service  School. 

Ordnance  School. 

The  Provost  Marshal  General’s  School,  U.  S.  Army. 

U.  S.  Army  Quartermaster  School. 

Signal  School. 

Transportation  School. 

Finance  School,  U.  S.  Army. 

The  Infantry  School. 

Appendix  D 

Chronology  of  correspondence  relating  to  GAO’s  access  to  Department  of  the 

Army  records  i 


Date 


To— 


From— 


Feb.  11.1952  Comptroller  General .  Secretary  of  the  Army. _ 


Feb.  27,1952  Secretary  of  the  Army. ..  Comptroller  General _ 


Oct.  8, 1956  _ do 


Dec.  19. 1956  Comptroller  General .  Secretary  of  the  Army 


Feb.  7,1957  Secretary  of  the  Army. ..  Comptroller  General. 


Feb.  8.1957  Secretary  of  Defense . . . do. 


Feb.  28.1957  Comptroller  General .  Secretary  of  the  Army... 


Aug.  13, 1957  Chairman,  8enate  Com¬ 
mittee  on  Government 
Operations. 

Aug.  15,1957  Secretary  of  Defense . 


Aug.  20,1957  Comptroller  General . 


Comptroller  General.... 


Chairman,  Senate  Com¬ 
mittee  on  Govern¬ 
ment  Operations. 
Assistant  Secretary  of 
Defense  (Comptroller). 


Aug.  21,1957  Assistant  Secretary  of  Comptroller  General _ 

Defense  (Comptroller). 


Sept.  11, 1957  Commands  and  activi-  The  Adjutant  General, 
ties  of  the  Department  Department  of  the 

of  the  Army.  Army. 


Purpose 


Proposed  establishment  of  liaison 
between  Inspector  General  and 
GAO  to  “*  *  •  maintain  a  chann« 
of  direct  personal  communication 
between  the  two  agencies  for  the 
purpose  of  exchanging  timely  infor¬ 
mation  *  * 

Acknowledgment  of  letter  of  Feb.  II 
and  designating  GAO  liaison  offi¬ 
cers. 

Advising  of  our  proposed  audit  of  the 
Ordnance  Tank- Automotive  Conl- 
mand  and  requesting  all  official 
documents  be  made  available  to 
GAO. 

Acknowledgment  of  our  letter  of  O 
9  and  advising  that  Army  sho 
not  be  asked  to  make  availa 
internal  audit  reports  and  advising 
that  all  requests  for  such  should  dS 
directed  to  his  Office. 

Advising  that  certain  arrangements 
proposed  by  Army  are  unsatis¬ 
factory  to  GAO. 

Transmitting  copy  of  letter  of  Feb.  J 
to  Secretary  of  Army  and  request¬ 
ing  consideration  of  our  views  and 
the  need  to  establish  a  more  clearly 
defined  policy  in  the  Department 
of  Defense. 

Acknowledgment  of  our  letter  of  Feb.  \ 
7  and  advising  that  Army  is  anx-  ,j 
ious  to  assist  us  and  suggests  i 
personal  call  to  GAO  by  Assistant 
Secretary  of  Army  for  Financial 
Management. 

Reporting  »GAO  failure  to  satisfac-  , 
torily  resolve  Army  access  to  , 
records  problem  with  DOD. 

Requesting  tentative  report  on  the  j 
matter  not  later  than  Aug.  20,  1957.  i 

Enclosing  copy  of  the  Secretary  of 
the  Army's  memorandum  to  the 
Chief  of  Staff  concerning  guide- 
lines  relative  to  the  release  of  audit  j 
reports  to  GAO. 

Recognizing  satisfactory  solution  of 
Army  access  to  records  problem  \ 
and  reiterating  our  understanding 
that  overall  Defense  directive  was  i 
to  be  issued  in  the  same  pattern. 

Distribution  of  guidelines  of  Aug.  20, 


1957. 
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EXHIBIT  VIII-B 

1057  Army  Guidelines  Re  GAO  Audits 

Department  of  the  Army, 
Washington ,  D.  C,t  August  20, 1957, 

Memorandum  for  the  Chief  of  Staff. 

(ubjact ;  General  Accounting  Office  expanded  audit  program. 

In  my  memorandum  of  December  19,  1956,  I  referred  to  my  correspondence 
frith  the  Comptroller  General  of  the  United  States  on  this  subject  intended  to 
liHflfy  the  relationships  between  the  Department  of  the  Army  and  the  General 
'CKiouuting  Office.  In  an  effort  to  fully  respond  to  the  cooperative  attitude  of 
i  i!t  General  Accounting  Office  and  facilitate  their  work  as  well  as  to  gain  maxi¬ 
mum  benefit  to  the  Army  from  the  expanded  audit  program,  I  have  agreed  that 

Cqueftts  for  the  release  of  internal  audit  reports  and  working  papers  at  the  field 
Vul  will  be  honored  and  such  release  effected  at  that  level.  In  addition,  I  have 
IgMid  that  internal  audit  reports,  may  be  released  prior  to  the  formulation  of 
...|  Army  position  and  the  establishment  of  a  program  for  corrective  action  as  I 
iim.j  previously  requested.  We  have,  however,  agreed  that,  in  recognition  of  the 

tflnulple  that  the  internal  audit  report  will  be  of  limited  value  until  such  time 
I  responsible  operating  officials  have  reviewed  it  thoroughly  and  an  appropriate 
i  i  ogrum  of  corrective  action  has  been  devised,  internal  audit  reports  upon  which 
HS  Army  position  has  not  been  established  will  be  made  available  upon  request 
git  thut  the  Army  position  -thereon  will  be  furnished  the  General  Accounting 
Office  ut  a  subsequent  date. 

The  guidelines  relative,  to  General  Accounting  Office  comprehensive  audits 

KtuicLeSed  and  I  desire*  that  they  be  disseminated  to  all  commands,  installa- 
)N,  and  activities. 

Wilder  M.  Brucker, 
Secretary  of  the  Army, 


'  futUKLiNKs  Relative  to  General  Accounting  Office  Comprehensive  Audits 

I,  The  General  Accounting  Office  has  broad  authority  for  conducting  audits 
A|4  Investigations  in  the  executive  departments  and  agencies.  The  purpose 
•  thU  authority  is  to  enable  the  Comptroller  General,  as  an  agent  of  the  Con- 

KM,  to  determine  how  each  agency  under  audit  discharges  its  financial  re- 
nalbllitbS.  In  this  connection,  the  financial  responsibilities  of  an  agency  are 
i  t  bi  construed  as  including  the  expenditure  of  funds  and  the  utilization  of  prop- 
:  ft*  and  personnel  in  the  furtherance  only  of  authorized  programs  or  activities 
•  1  till)  conduct  of  programs  or  activities  in  an  effective,  efficient,  and  economical 
JHtliur. 

tt,  flection  313  of  the  Budget  and  Accounting  Act  of  1921  provides  that: 

^All  departments  and  establishments  shall  furnish  to  the  Comptroller  Gen- 
I  such  Information  regarding  the  powers,  duties,  activities,  organizations, 
IWIrI  transactions,  and  methods  of  business  of  their  respective  offices  as  he 
f  from  time  ot  time  require  of  them ;  and  the  Comptroller  General,  or  any 
fitl  assistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  pur- 
i  of  securing  such  information,  have  access  to  and  a  right  to  examine  any 
M,  documents,  papers,  or  records  of  any  such  department  or  establish- 
|l ;  •  *  *  " 

1,  The  Generaf*Accounting  Office  is  departing  as  rapidly  as  practicable  from 
||  twit  mil  zed  and  detailed  examination  of  vouchers  and  is  performing  as  many 
Its  ns  possible  at  the  sites  of  operations.  These  audits,  which  are  on  a  com- 
ISItsive  basis^  are  .performed  by  personnel  from  the  various  General  Account- 
Office  regional  offices  and  the  Defense  Accounting  and  Auditing  Division  in 
Slllligton,  D.  C.  The  regional  offices  are  in  19  locations  in  the  United  States 
__J  In  overseas  areas. 

1  General  Accounting  Office  audits  are  designed  to  cover  Government  agencies 
I  their  activities  as  a  whole.  The  extent  of  detailed  examination  work  in 
■in  audits  Is  determined  by  the  adequacy  of  the  management  control  exercised 
>  f  the  agency  under  audit.  In  order  to  evaluate  internal  management  controls, 
■  fAl  Accounting  Office  personnel  examine  the  history,  purpose,  authorities, 
■  Miiaatlons,  activities,  policies,  and  procedures  of  an  agency  and  its  component 
*  if  (ties,  and  then  review  the  operating  results  in  the  light  of  tb@  Intended  pur- 
.  and  authorities.  In  making  an  evaluation  of  internal  control,  auditors 
»  ...  fiia  General  Accounting  Office  will  necessarily  perform  various  audit  step 
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such  as  reviewing,  analyzing,  and  testing  accounting  and  operating  data  prop¬ 
erty  records,  budgetary  statements,  and  other  supporting  evidence  covering  busi 
ness  operations.  The  results  of  comprehensive  audits  will  be  covered  by  reports 
which  will  be  made  available  to  the  head  of  the  agency  involved.  This  proce 
dure  is  in  keeping  with  the  General  Accounting  Office  policy  to  correct  deficiencies 
through  cooperation  with  the  agency  staffs  rather  than  by  solely  reporting  such 
deficiencies  to  Congress. 

5.  The  Comptroller  General,  in  his  letter  to  the  Secretary  of  the  Army  dated 
October  9,  1956,  has  indicated  his  “audits  will  be  conducted  in  full  recognition 
of  all  internal  review  activities,  and  will  evaluate  their  effectiveness  and  elimi¬ 
nate  the  necessity  for  duplicating  much  of  their  efforts.”  The  General  Account-* 
ing  Office  intends,  within  the  terms  of  this  statement,  as  a  part  of  its  comprehen 
sive  audit  procedure,  to  review  the  internal  audit  work  accomplished  within  the 
Department  of  the  Army.  This  review  will  serve  to  enable  the  General  Account 
ing  Office  to  give  “due  regard  to  *  *  *  consideration  of  the  effectiveness  of 
*  *  *  internal  audit  and  control”  and  thereby  minimize  the  effort  devoted  by 
the  General  Accounting  Office  to  detailed  review  of  installation  activities.  Fron^ 
this  point  of  view,  considerable  benefit  may  be  realized  by  the  Army  from  a  i 
lease  to  the  General  Accounting  Office,  upon  request,  of  reports  of  internal  audits 
and  associated  working  papers.  To  the  extent  that  the  internal  audit  progra 
has  been  the  successful  and  effective  aid  to  management,  which  it  is  designed  t 
be,  a  corresponding  reduction  in  the  disruption  of  normal  operations  at  the  in 
stallation  or  activity  by  the  General  Accounting  Office  should  result.  As 
corollary,  the  General  Accounting  Office  auditors  will  be  able  to  devote  mor 
time  to  furnishing  assistance  to  all  levels  of  Army  management  in  areas  in  whic 
such  assistance  will  be  more  beneficial. 

6.  Comprehensive  audits  will  be  directed  only  to  the  nontactical  operations  o 
the  Army.  Primarily,  the  effort  by  the  General  Accounting  Office  auditors  wil 
be  for  the  purpose  of  evaluating  the  results  of  financial  management  within  the: 
Department  of  the  Army. 

7.  It  is  incumbent  upon  officials  of  all  levels  within  the  Army  to  coopera 
fully  with  General  Accounting  Office  auditors  in  order  to  facilitate  their  wor 
and  reduce  to  a  minimum  the  disruption  of  normal  operations.  Care  should 
taken  to  assure  that  proper  ^working  space  and  facilities  are  provided  for  th 
auditors  as  well  as  timely  assistance  in  making  necessary  information,  record 
and  personnel  available. 

8.  Budget  for  any  future  fiscal  year  will  not  be  released.  Reports  of  no 
Army  agencies  (including  FBI  reports)  should  not  be  released  unless  the  wri 
ten  consent  of  such  agency  has  been  obtained.  Summaries  of  the  facts  set  fort 
In  investigation  reports  of  Inspector  General  of  Criminal  Investigation  Divi 
Sion  reporti  should,  upon  request,  be  prepared  and  furnished.  If  any  questio 
Should  arise  concerning  access  to  the  reports  themselves,  the  matter  will 
immediately  referred  to  the  Assistant  Secretary  of  the  Army  (FM). 

t  Internal  audit  reports  of  the  Army  Audit  Agency  and  associated  workin 
i»'p«  •  ‘  Should  he  midi  available  to  the  General  Accounting  Office  auditors  b 
ii retlO&al  office  Of  the  Army  Audit  Agency  as  requested.  To  the  extent  po 
"(©I*  Army  Ao.ilt  Agency  reports  when  made  available  should  be  aecompani 
In  ft  Itatement  summarising  the  Official  Army  position  with  respect  to  each 
tnO  several  recommendations  Of  the  report  together  with  as  appropriate  a  stat 
mt&t  01  the  planned  program  of  corrective  action.  The  period  required  for 
review  and  Study  Of  an  Army  Audit  Agency  report  and  the  formulation  of  an 
action  program  to  correct  deficiencies  shown  to  exist  should  under  normal  cir¬ 
cumstances  not  exceed  00  days  from  the  date  of  issuance  of  the  report.  Should 
the  General  Accounting  Office  request  a  report  prior  to  the  establishment  of  the 
Army  position  with  respect  to  the  several  recommendations,  the  transmittal  let¬ 
ter  forwarding  the  report  to  the  General  Accounting  Office  will  clearly  identify 
this  fact  and,  as  soon  as  possible  thereafter,  the  established  Army  position  wit 
respect  to  the  several  recommendations  will  be  furnished  separately  to  the  Ge 
eral  Accounting  Office. 
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EXHIBIT  IX 


Comptroller  General  of  the  United  States, 

Washington ,  June  18, 1958. 

Th*  honorable  the  Secretary  of  the  Air  Force. 

Pkah  Mr.  Secretary  :  The  Defense  Accounting  and  Auditing  Division  of  this 
1 Iffieu  has  begun  a  review  of  the  research  and  development  program  of  the  Air 
rim’#,  The  basic  objective  of  this  review  is  to  evaluate  the  effectiveness  of 
lr  Force  policies,  procedures,  and  management  as  they  pertain  to  research 
gild  development  activities. 

In  order  to  obtain  a  comprehensive  understanding  of  the  research  and  de¬ 
velopment  activities,  we  have  met  with  the  Assistant  Secretary  (Research  and 
i MVilopinent)  ;  the  Deputy  Chief  of  Staff,  Development;  the  Commander,  Air 
ii*  »Arch  and  Development  Center;  and  with  members  of  their  staffs.  We  have 
■ 1  1 '  itod  the  ballistic  missiles  program  for  our  initial  review  in  the  research 
'  0  development  field  and  our  representatives  are  presently  at  the  Ballistic 
)l lea  Division  in  Inglewood,  Calif. 

'V#  understand  that  a  report  was  recently  prepared  by  the  Inspector  General 
{•firing  a  survey  of  management  of  the  ballistic  missiles  program.  In  view 
i  Otir  current  survey  in  the  management  aspects  of  the  ballistic  missiles  pro- 
■  I  Hi,  we  believe  it  would  be  mutually  advantageous  for  our  representatives  to 
’  ■  flaw  this  report  and  thereby  minimize  duplication  of  work  performed  by  the 
1  •  i** « tor  General’s  staff. 

our  cooperation  is  requested  in  providing  a  copy  of  the  Inspector  General’s 
|  00Pt  On  the  survey  of  management  of  the  ballistic  missiles  program  covering 
' 1  narlod  January  14  to  February  21,  1958,  to  the  Defense  Accounting  and 

ITtldftlng  Division  of  this  Office  for  use  in  connection  with  their  current  review 
J?  tilt  Ballistic  Missiles  Division.  Mr.  Harold  H.  Rubin,  Assistant  Director 
'  ’  •*«••  Accounting  and  Auditing  Division,  may  be  contacted  to  arrange  foi 
*  I pt  of  this  report. 

Sincerely  yours, 

Joseph  Campbell, 

Comptroller  General  of  the  United  States. 


Comptroller  General  of  the  United  States, 

Washington ,  July  16, 1958. 

' i  honorable  the  Secretary  of  the  Air  Force. 

*>‘IA9I  Mr.  Secretary:  Your  attention  is  invited  to  my  letter  of  June  13,  1958, 

RUoatlng  that  a  copy  of  the  Inspector  General’s  report  on  the  survey  of  man- 
ttJOiit  of  the  ballistic  missiles  program,  covering  the  period  January  14  to 
1  FMury  21,  1958,  be  made  available  to  the  Defense  Accounting  and  Auditing 
>  Jflllon  of  this  Ofllce. 

‘•I  formation  is  requested  as  to  when  this  report  will  be  available. 

Sincerely  yours, 

Joseph  Campbell, 

Comptroller  Ge'neral  of  the  United  States. 
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Senator  Hruska.  They  contain,  I  might  say,  the  memorandum  t 
which  we  referred,  and  also  a  copy  of  the  Guide  Lines  of  the  Arm 
of  August  20,  1957,  and  other  related  matters.  Thank  you,  Mr 
Chairman. 

Senator  O’Mahoney.  Any  other  questions  ? 

Senator  Hruska.  That  is  all  so  far  as  I  am  concerned.  « 

Senator  O’Mahoney.  Mr.  Slayman,  do  you  have  anything  to  add? 
Mr.  Slayman.  May  I  ask  a  couple  of  questions  and  get  some  things  ; 
put  into  the  record,  Mr.  Chairman  ? 

Senator  O’Mahoney.  Yes.  j 

Mr.  Slayman.  Mr.  Keller,  do  you  have  anything  subsequent  t 
this  memorandum  that  Senator  Hruska  has  just  referred  to  that  w 
ought  to  include  in  the  record?  Do  you  have  a  memorandum  on  tha 
Inspector  General’s  report  referred  to  in  connection  with  the  ballistic 
missiles  program?  Could  that  be  made  available  to  the  subcom¬ 
mittee  ?  11 

Mr.  Keller.  I  am  not  sure,  Mr.  Slayman,  just  what  memorandum  I 
you  are  referring  to  now.  Ts  it  the  memorandum  as  to  our  lega 
position  ? 

Mr.  Slayman.  Yes. 

Mr.  Keller.  I  would  be  glad  to  insert  it. 

(The  document  referred  to  follows :) 

U.S.  General  Accounting  Office, 

Office  of  General  Counsel, 
Washington ,  D.C.,  November  4,  7958. 

Memorandum  on  Right  of  the  Comptroller  General  to  Access  to  a  Report 
of  the  Inspector  General  of  the  Air  Force  Entitled  “Survey  of  Manage¬ 
ment  of  the  Ballistic  Missiles  Program” 

The  basic  statutory  authority  of  the  Comptroller  General  for  access  to  records 
of  departments  and  agencies  is  set  forth  in  section  313  of  the  Budget  and  Account¬ 
ing  Act,  1921,  31  U.S.C.  54.  Section  313  provides  : 

“All  departments  and  establishments  shall  furnish  to  the  Comptroller  General 
such  information  regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  offices  as  he  may  from 
time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  of  his  as¬ 
sistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose  of; 
securing  such  information,  have  access  to  and  the  right  to  examine  any  books,  ■ 
documents,  papers,  or  records  of  any  such  department  or  establishment.  The 
authority  contained  in  this  section  shall  not  be  applicable  to  expenditures  made 
under  the  provisions  of  section  291  of  the  Revised  Statutes.” 

It  will  be  noted  that  the  only  exception  in  section  313  relates  to  expenditures 
made  under  section  291,  Revised  Statutes  (31  U.S.C.  107),  which  authorizes  the: 
Secretary  of  State  to  account  for  certain  confidential  expenditures  in  connection 
with  intercourse  or  treaties  with  foreign  nations  by  certificate  where,  in  lie 
judgment,  he  may  think  it  advisable  not  to  specify  the  details  of  such  expendi¬ 
ture.  Since  that  is  the  only  exception  stated  and  following  the  legal  maxim 
that  the  specific  setting  forth  of  one  type  of  exception  precludes  others  from 
arising,  it  seems  clear  that  the  Comptroller  General  may  require,  and  the  de¬ 
partments  are  required  to  furnish,  documents,  etc.,  as  to  any  other  transaction- 
or  activity.  Also,  the  language  of  section  318  itself  [except  as  to  the  expendi¬ 
tures  under  291  R.S.l  in  requiring  the  departments  to  furnish  such  information 
as  the  Comptroller  General  “may  require  of  them”  and  its  requirement  that  he 
be  given  access  to  any  documents  of  the  departments  clearly  gives  him  access  to 
all  such  documentation.  If  he  has  access  to  any  document,  he  has  access  to  oil, 
The  legislative  background  of  the  Budget  and  Accounting  Act.  1921,  makes  no 
qualification  as  to  what  records  can  be  required;  the  provision  itself  apparently 
being  considered  sufficiently  specific.  The  legislative  reports  do  bring  out  that; 
one  of  the  principal  functions  of  the ’Comptroller  General  is  to  enable  the  (’on* 
gress  to  be  kept  advised  as  to  expenditures  of  the  Government,  and  that  Had 
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Comptroller  General  is  expected  to  criticize  extravagance,  duplication,  and 
inefficiency  in  executive  departments.  There  is  no  doubt,  in  passing  the  act,  the 
Congress  did  not  intend  that  the  executive  agencies  could,  or  would,  withhold 
II I)  y  hooks,  documents,  papers,  or  records  needed  by  the  Comptroller  General. 
I N  t'Orwise,  the  very  purpose  of  the  act  would  be  nullified. 

The  authority  and  duty  of  the  Comptroller  General  was  amplified  by  section 
IKifi  of  the  Legislative  Reorganization  Act  of  1946,  31  U.S.C.  60,  which  authorized 
grid  directed  him  to  make  expenditure  analyses  of  each  agency  in  the  executive 


brunch  of  the  Government  which  “will  enable  Congress  to  determine  whether 
Wild  to  funds  have  been  economically  and  efficiently  administered  and  expended” 

•  lid  fo  make  rejmrts  thereon  from  time  to  time  to  the  Committees  on  Govern- 
UtUht  Gyrations,  and  Appropriations  and  other  committees  having  jurisdiction 
IWt*r  legislation  relating  to  the  operation  of  the  agencies  involved.  The  work 
Ilf  the  Comptroller  General,  together  with  the  activities  of  the  Committees  on 
ilovernment  Operations,  were  to  serve  as  a  check  on  the  economy  and  efficiency 
Ilf  administrative  management.  See  pages  6  and  7,  Senate  Report  No.  1400  on 
Mt#  Legislative  Reorganization  Act  of  1946. 

The  Congress  has  also  directed  that  the  Comptroller  General  in  performing 

»g  duties  give  full  consideration  to  the  administrative  reports  and  controls 
|  he  departments  and  agencies.  The  Government  Corporation  Control  Act 
i-N'IlteuUy  provides  in  section  301(a),  31  U.S.C.  866,  “That  in  making  the  audits 
F*  *  the  Comptroller  General  shall,  to  the  fullest  extent  deemed  by  him  to  be 

tWHdlcable,  utilize  reports  of  examination  of  Government  corporations  made 
f  A  supervising  administrative  agency  pursuant  to  law.”  The  legislative  re- 

EirlN  on  that  act,  Senate  Report  694,  page  10,  contains  the  following  significant 
lltfuage ; 

“The  audit  provisions  are  intended  to  give  the  Congress  the  independent  audit 
MtymrtN  of  its  agent,  the  Comptroller  General,  as  to  the  operations  and  financial 
Wllldlt  ton  of  every  Government  corporation  in  which  the  Government  has  a  capi- 
i  Interest.  *  *  *  If  the  audit  by  the  Comptroller  General  is  to  be  a  truly  in- 
>  .nmdent  audit,  he  must  not  be  restricted  in  such  a  way  as  to  prevent  him 
■  Hm  examining  into  and  reporting  the  transactions  of  any  Government  corpora- 

•  mi  to  the  extent  deemed  by  him  to  be  necessary. 

MThe  Comptroller  General  has  stated  that  in  making  his  audits  he  will  give 
An  consideration  to  the  effectiveness  of  the  existing  systems  of  internal  ac- 
pHtllltM,  procedures  and  controls  and  of  external  examinations  by  an  adminis- 
|g{ivo  supervisory  agency.  The  bill  includes  a  specific  provision  requiring  the 
■Jplli pi  roller  General  in  making  his  audits  to  utilize,  to  the  fullest  extent  deemed 
1  him  to  be  practicable,  reports  of  examinations  of  Government  corporations 
If  A  supervising  administrative  agency  pursuant  to  law.” 

•flu*  Budget  and  Accounting  Procedures  Act  of  1950  requires  each  executive 
IWmcy  to  maintain  systems  of  accounting  and  internal  control  and  provides,  in 
iptlnn  117(a),  31  U.S.C.  67(a),  that  the  Comptroller  General  in  determining 
tiling  procedures  and  the  extent  of  examination  to  be  given  accounts  and 
fttlli'tierN  give  consideration  to  “the  effectiveness  of  accounting  organizations 
(fllj  systems,  internal  audit  and  control,  and  related  administrative  practices 
•  III*  respective  agencies.” 

*P\\p  Comptroller  General  is  required  to  audit  the  activities  of  the  executive 
HtrlmcntH  and  agencies;  to  make  expenditure  analyses  to  determine  whether 
IllM  have  economically  been  expended;  and  to  give  consideration  to  the  de¬ 
ft  meat  h’  internal  audit  and  control  and  related  administrative  practices.  To 
f forth  these  duties  he  is  given  the  clear  statutory  authority  to  require  infor- 
f Ion  of  the  departments  and  agencies  regarding  their  organization,  activities, 
fill  methods  of  business,  coupled  with  the  right  to  access  to  any  books,  docu- 
jfilllN,  papers  or  records  of  any  such  establishment  [except  as  to  the  confidential 
tele  Department  funds.] 

There  have  been  no  court  cases  construing  the  statutes  giving  the  Comptroller 
mitM'Hi  access  to  records.  However,  in  1925,  the  Attorney  General  in  an  opinion 
Ilia  Hecretary  of  War,  34  Op.  Atty.  Gen.  446,  concerning  a  request  by  the 
lllipt roller  General  for  information  relative  to  an  award  of  a  contract  show- 
(lint  the  lowest  bid  was  accepted,  or  if  otherwise,  a  statement  for  the  rea- 
t  for  accepting  other  than  the  lowest  bid,  advised,  in  part,  a®  follow®: 

•It  will  be  observed  that  the  Comptroller  General  state®  that  this  require- 
(Hi!  Im  made  necessary  in  order  that  a  satisfactory  audit  may  be  ffpide.  What 
[tar®  or  data  he  should  have  to  make  such  an  audit  would  seem  to  be  a  matter 
el y  for  his  determination,  Moreover,  lection  818  of  the  Budget  and  Account- 
Ail  provides  (p.  26)  : 


n 
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“All  department  and  establishments  shall  furnish  to  the  Comptroller  General | 
such  information  regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  offices  as  he  may  from* 
time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  of  his  as-| 
sistants  or  employees,  when  duty  authorized  by  him,  shall,  for  the  purpose  of 
securing  such  information,  have  access  to  and  the  right  to  examine  any  books, 1 
documents?  papers,  or  records  of  any  such  department  or  establishment.  *  *  *” 

Questions  as  to  whether  the  General  Accounting  Office  has  a  right  to  access 
to  records  claimed  to  be  confidential  for  security  or  other  reasons  have  arisen] 
from  time  to  time  and  the  General  Accounting  Office  has  always  taken  the] 
position  that  it  has  the  right  to  the  information,  even  though  certain  provisions 
of  law  relating  to  disclosure  might  be  applicable  to  it.  s 

The  General  Accounting  Office  recognizes  that  certain  of  the  functions  of 
the  Inspectors  General,  such  as  criminal  and  personnel  investigations,  are  of  a 
confidential  nature  and  it  will  normally  accept  summaries  of  facts  contained  in 
such  reports  to  the  extent  they  are  needed  in  connection  with  its  work.  How¬ 
ever,  the  Inspectors  General  also  have  as  a  part  of  their  respective  missions  and 
duties  responsibility  for  conducting  inspections,  surveys,  and  examinations  of 
the  effectiveness  of  operations  and  overall  efficiency  of  a  command,  installation! 
or  activity.  These  functions  may  be  j>erformed  on  a  periodic  or  special  basis 
as  directed  by  competent  authority.  The  performance  of  these  functions  const! 
tutes  an  important  part  of  the  process  of  management  evaluations  and  internal? 
reviews  as  distinguished  from  criminal  or  personnel  investigations.  They  prc 
vide  officials  and  appropriate  i>ersonnel  of  authority  with  an  indepedent  af 
praisal  of  the  effectiveness  of  operations  and  overall  efficiency.  Moreover, 
very  considerable  part  of  the  inspections  and  reviews  made  by  the  Inspector 
General  involve  reviews  of  procedures  and  policies  and  as  such  are  an  impor¬ 
tant  segment  of  the  internal  reviews  and  control  which  the  General  Account 
ing  Office,  under  section  117(a)  of  the  Budget  and  Accounting  Procedures  A r 
of  1950  is  required  to  consider  and  recognize  in  determining  the  audit  procedure 
to  be  followed  in  its  reviews.  a 

The  scope  of  inspection  and  survey  programs  of  the  Inspectors  General  i 
similar  in  character  to  much  of  the  work  the  General  Accounting  Office  ha 
scheduled  in  requirements,  procurement,  supply  management,  and  research  an 
development  areas.  The  programs  of  the  Deputy  Inspector  General  for  Inspec 
tion  of  the  Air  Force  covering  the  period  July  1  to  December  31,  1958,  include 

( 1 )  a  survey  of  Air  Force  procurement  methods  (advertising  versus  negotiation) 

(2)  a  survey  of  procurement  quantitative  and  qualitative  program  changes  ;  (3) 
a  survey  of  procurement  of  commercial  communications  and  utility  services ;  (4| 
a  survey  of  contract  cost  overruns;  (5)  a  survey  of  maintenance  programs;  (6) 
a  survey  of  modification  programs ;  (7)  a  survey  of  the  application  of  electronic 
''"til  proofing  syetema  and  other  like  subjects.  All  of  these  subjects  represeni 
i atftMAl  find  management  evaluations  which  would  clearly  be  a  part  of  “interna 
audit  and  Control"  within  the  meaning  of  section  117(a)  of  the  Accounting  anc 
mmpr  Act  of  1980,  It  la  essential  that  such  reports  be  made  available  t< 
tna  C  naral  Accounting  Office  in  order  that  it  can  evaluate  the  effectiveness  o3 
Wl  Department  •  system  of  Internal  control  and  to  preclude  unwarranted  anc 
unnaceiaary  duplication  of  effort  In  the  internal  audit  and  the  independent  rt 
' l,  u  mad#  bf  this  Office,  The  Air  Force  Inspector  General’s  Report  on  th< 
bAlliStlO  mlaaliea  program  clearly  falls  within  the  term  “internal  audit  and  con 

trol" 

'i'll#  Secretary  of  the  Air  Force  in  refusing  the  Comptroller  General  accei 
!<>  the  inspector  General’s  Report  on  the  ballistic  missiles  program  stated  that 
the  Inspector  General’s  reports  are  prepared  solely  for  the  use  of  responsible  I 
officials  within  the  Air  Force,  and  that  the  objective  of  self-criticism  can  be 
obtained  only  if  the  Inspector  General’s  organization  has  the  assurance  that  its 
reports  will,  without  exception,  be  kept  within  the  Department.  The  Secretarv 
also  stated  that  the  report  in  question  concerned  the  internal  management  of  the 
Department,  and  was  prepared  solely  for  the  benefit  and  use  of  those  officers  and 
employees  of  the  Department  who  are  responsible  for  its  administration,  sxmM 
that  the  release  of  such  reports  to  persons  outside  the  Department  would  have 
a  serious  effect  on  the  effective  administration  of  the  Department.  The  Secre¬ 
tary  concluded  that  these  considerations  compelled  him  to  conclude  that  th$| 
public  interest  would  best  be  served  by  not  releasing  the  report. 

It  is  our  understanding  that  the  position  of  the  Secretarv  is  premised  oui 
paragraph  151(b)  (3)  of  the  Manual  for  Courts-Martial  (1951)  which  wa a  pre^ 
scribed  by  the  President  on  February  8,  1951,  through  Executive  Order  10214,  | 
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pursuant  to  the  act  of  May  5,  1950  (64  Stat.  107),  and  on  the  general  basis  that 
the  heads  of  executive  dej>artments  have  the  right  to  withhold  information  or 
papers  which  they  deem  confidential,  in  the  public  interest. 

i 'he  Manual  for  Courts-Martial,  1951,  Executive  Order  10214  dated  February 
M,  1951,  was  issued  pursuant  to  article  36  of  the  act  of  May  5,  1950,  64  Stat.  120. 

A  rticle  36(a)  provides : 

"The  procedure,  including  modes  of  proof,  in  cases  before  courts-martial, 
WJUrtB  of  inquiry,  military  commissions,  and  other  military  tribunals  may  he 
prescribed  by  the  President  by  regulations  which  shall,  so  far  as  he  deems  prac¬ 
ticable,  apply  the  principles  of  law  and  the  rules  of  evidence  generally  recog¬ 
nised  in  the  trial  of  criminal  cases  in  the  U.S.  district  courts,  but  which 
Shall  not  be  contrary  or  inconsistent  with  this  code." 

Article  151(b)  (3)  of  the  Manual  for  Courts-Martial  provides : 

"The  Inspectors  General  of  the  various  Armed  Forces,  and  their  assistants, 
lir*  confidential  agents  of  the  Secretaries  of  the  military  or  executive  depart- 
DlMltt*  concerned,  or  of  the  military  commander  on  whose  staff  they  may  be 
Serving.  Their  investigations  are  privileged  unless  a  different  procedure  is  pre- 
IdHbed  by  the  authority  ordering  the  investigation.  Reports  of  such  inves¬ 
tigations  and  their  accompanying  testimony  and  exhibits  are  likewise  privileged, 
HUtl  there  is  no  authority  of  law  or  practice  requiring  that  copies  thereof  be 
furnished  to  any  person  other  than  the  authority  ordering  the  investigation  or 
Superior  authority.  However,  when  application  is  made  to  the  authority  by 
guurt-martial  certain  testimony,  or  an  exhibit,  accompanying  a  report  of  inves- 
igtttlon,  which  testimony  or  exhibit  has  become  material  in  a  trial  (to  show  an 
.fteonsistent  statement  of  a  witness,  for  example),  he  should  ordinarily  approve 
iUrh  application  unless  the  testimony  or  exhibit  requested  contains  a  state  secret 
unless  in  the  exercise  of  a  sound  discretion  he  is  of  the  opinion  that  it  would 
M»  contrary  to  public  policy  to  divulge  the  information  desired. 

Mln  (pertain  cases,  it  may  become  necessary  to  introduce  evidence  of  a  highly 
eohfldontial  or  secret  nature,  as  when  an  accused  is  on  trial  for  having  unlaw- 

tUlly  communicated  information  of  such  a  nature  to  persons  not  entitled  thereto. 
I)  ft.  ('use  of  this  type,  the  court  should  take  adequate  precautions  to  insure  that 
80  greater  dissemination  of  such  evidence  occurs  than  the  necessities  of  the  trial 

But  re.  The  courtroom  should  be  cleared  of  spectators  while  such  evidence  is 
tig  received  or  commented  upon,  and  all  persons  whose  duties  require  them  to 
fetualn  should  be  warned  that  they  are  not  to  communicate  such  confidential 

M  secret  information.  *  *  *"  ^  ^  - 

jttlK'p  the  Manual  for  Courts-Martial  was  issued  pursuant  to  the  authority  or 

III*  President  to  prescribe  procedure  for  such  trials,  and  article  151(b)  MCM  by 
>  language  is  addressed  to  procedures  of  such  courts,  it  obviously  does  not  affect 

[IHtfiMM  by  the  General  Accounting  Office  to  Inspector  General  s  reports  detei  mined 
v  the  Comptroller  General  to  be  necessary  to  the  performance  of  his  work, 

Brilcularly  where  the  report  requested  is  not  one  dealing  with  personnel  or 

iltilnal  investigations.  ^  .  n  . 

Air  Force  regulation  120—3,  paragraph  9,  October  11,  1954,  and  similar  regula¬ 
tions  provide :  j  .  ,. 

aj  fiacloRure  of  or  access  to  matters  pertinent  to  and  inquiry  or  mvestiga- 

,  ip  will  be  limited  to  persons  whose  official  duties  require  such  knowledge. 
Till*  Manual  for  Courts  Martial,  1951,  states  that  inspector  general  investigations 

!rv  privileged  information.  The  same  privileged  status  applies  to  inquiries  and 
IVesMgntlons  conducted  under  this  regulation.  Also  paragraph  3,  AFR  190-16, 
tlty  29,  1954,  excludes  investigative  reports  and  reports  of  inspectors  general  and 
glM*  Inspectors  from  release  to  the  public  as  information.  Reports  by  investi- 

B I  tors  will  not  be  released  or  disclosed  outside  the  Air  Force  without  approval  of 

IP  Hecretary  of  the  Air  Force."  _  _ 

Presumably  these  regulations  were  issued  pursuant  to  section  161,  Revised 
1  itwhltos,  5  U.S.C.  22,  or  similar  authority,  authorizing  the  head  of  a  department 

i.  i  | mi io  regulations,  not  inconsistent  with  law,  for  the  conduct  of  his  department 
lIPl  the  custody  and  use  of  its  records.  Since  under  section  313  of  the  Budget 
ifitl  Accounting  Act  the  Secretary  is  required  to  give  the  Comptroller  General 
'IflMtMw  to  records,  any  construction  of  the  Air  Force  regulation  denying  the 
ftotlipt roller  General  access  is  Improper,  and  the  regulation  to  that  extent,  being 

i  ■’;*  RpimsUrent  with  law,  has  no  effect.  ,  A  ..  .  .  . 

’It h  reference  to  the  right  or  privilege  of  the  head  ol  <be  executive  i»  mu  i»  <> 
<i.-0  Government  to  refuse  to  the  legislative  and  judicial  branch  ol  the  Govern- 
I  ffieiit  free  access  to  records  in  the  custody  of  the  executive  departments,  support 
f  such  claim  of  right  or  privilege  is  found  in  25  Cp.  A  tty.  •  ;on.  81‘u.  ‘  ’P«  vtty« 

'  n.  45,  and  cases  referred  to  therein. 
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Assuming,  arguendo,  that  such  right  or  privilege  does  exist,  we  do  not  believe 
it  warrants  an  executive  agency  denying  to  the  Comptroller  General  information 
or  access  to  its  documents  in  view  of  section  313  of  the  Budget  and  Accounting 
Act  which  clearly  provides  that  “all  departments  *  *  *  shall  furnish  *  *  *  in¬ 
formation  *  *  *”  required  by  the  Comptroller  General  and  that  he  shall  have 
“access  to  and  the  right  to  examine  any  *  *  *  documents  of  any  such  depart¬ 
ment.  *  *  *”  The  opinion  of  the  Attorney  General  in  1925,  34  Op.  Atty  General 
446,  discussed  earlier,  clearly  recognizes  the  prerogative  of  the  Comptroller 
General  to  determine  what  papers  he  should  have  to  enable  him  properly  to 
perform  his  audits  and  that  the  departments  are  required  to  furnish  them. 

The  right  or  privilege  asserted  from  time  to  time  by  the  executive  branch  was 
considered  in  a  study  by  the  staff  of  the  House  Committee  on  Government  Opera- 
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tions  entitled  “The  Right  of  Congress  To  Obtain  Information  From  the  Execu¬ 
tive  and  From  Other  Agencies  of  the  Federal  Government,”  committee  print  dated 
May  3,  1956,  and  in  great  detail  by  the  House  Committee  on  Government  Opera¬ 
tions  in  connection  with  Public  Law  85-619  approved  August  12,  1958,  as  were- 
the  court  cases  cited  and  relied  upon  by  the  Attorney  General.  See  House  Report 
No.  1461,  85th  Congress,  2d  session.  Also,  there  was  there  considered  a  line  of 
later  decisions  starting  with  McOrain  v.  Daugherty ,  273  U.S.  135  (1927)  which! 
upheld  the  power  of  Congress  to  require  information  sought  for  legislative  puri 
poses.  None  of  the  cases  relied  upon  by  the  Attorney  General  involved  demand 
by  the  Congress  for  information  from  the  executive  agencies.  This  was  consid 
ered  in  a  study  on  the  matter  furnished  the  committee  by  the  Attorney  Genera® 
See  page  2938  of  the  printed  hearings  before  a  Subcommittee  of  the  House  Con 
mittee  on  Government  Operations  on  June  20  and  22,  1956,  on  “Availability  c 
information  From  Federal  Departments  and  Agencies”  wherein  after  citing  an 
quoting  from  numerous  court  decisions  he  stated  “None  of  the  foregoing  case 
involved  the  refusal  by  a  head  of  department  to  obey  a  call  for  papers  or  inform 
tion.  There  has  been  no  Supreme  Court  decision  dealing  squarely  with  tha 
question.” 

As  indicated,  the  precise  question  of  whether  the  Congress  has  a  right  to  a 
tain  information  from  the  executive  which  it  refuses  to  furnish  because  of  i 
confidential  nature  has  not  been  the  subject  of  a  court  decision.  Where  info, 
mation  sought  by  Congress  by  an  executive  department  has  been  refused,  tl 
Congress  has,  at  times,  succeeded  in  bringing  sufficient  pressure  to  bear  to  obta 
the  information,  or  the  executive  department  has,  upon  reconsideration,  relenti 
and  furnished  it.  At  other  times  the  Congress  has  not  pressed  the  matter — pc 
sibly  because  of  its  feeling  that  the  President  was  in  such  a  position  that  1 
should  know  whether  the  information  should  be  withheld,  or  that  the  Congre 
had  no  machinery  to  force  his  compliance — and  the  information  was  not  fu) 
nished.  But  regardless  of  whether  such  right  or  privilege  exists,  it  is  clear  thi 
the  Congress  in  passing  on  future  appropriations  and  other  legislation  has 
right  to  know  whether  the  funds  appropriated  are  being  properly  and  efficient! 
used  for  the  purposes  it  intended  and  that  any  information  available  in  thi 
regard  should  be  available  to  the  Comptroller  General. 

In  view  of  the  above,  and  in  the  absence  of  any  judicial  determination  speeii 
rally  dealing  with  the  rights  of  the  Comptroller  General  under  section  313,  w 
do  not  believe  that  the  position  of  the  Secretary  of  the  Air  Force  that  the  repoi, 
in  queatlon  can  be  legally  withheld  is  proper. 

Robert  F.  Keller,  General  Counsel.  | 

Senator  Hruska.  Von  would  not  want  to  exercise  your  executi 
privilege  in  that  regard?  [Laughter.]  i 

Mr.  Keller.  No*  sir.  J 

Senator  O’Mahon^y,  He  has  no  executive  privilege.  He  is  no  be 
ter  than  a  Senator.  rLaughter.]  .> 

Mr.  Keller.  Our  position  is  quite  clear.  The  General  Accounting 
Office  will  not  claim  executive  privilege. 

Senator  Hruska.  Let  the  record  show  that  the  last  remark  of  min 
was  facetious,  Mr.  Chairman. 

Mr.  £5 layman.  Mr.  Chairman,  we  have  had  references  to  certain  I 
provisions,  and  I  would  like  to  put  those  in  the  appendix,  with  your 
permission,  if  they  are  not  set  out  in  the - 
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Senator  OTVIahoney.  I  was  going  to  ask  Mr.  Keller  if  he  would  go 
over  his  paper  and  insert  not  only  the  citations  to  the  statutes  but 
mImo  the  names  of  the  individuals  who  have  been  mentioned. 

^  ou  followed  a  very  careful  practice  of  referring,  let  us  say,  to  the 
Inspector  General  without  identifying  the  individual. 

In  a  matter  of  this  kind  I  think  persons  involved  ought  to  be  iden- 
I  Hied  for  the  benefit  of  the  committee. 

Mr.  Keller.  I  would  be  very  glad  to  do  that. 

Mi*.  Slayman.  We  have  the  Attorney  General’s  1925  opinion,  I 
think,  already  put  into  the  record. 

Have  there  been  any  court  decisions  on  the  power  of  the  GAO  to 
obtain  information,  that  is,  the  Comptroller  General  to  obtain  in¬ 
formation  ? 

Mr.  Keller.  No,  sir;  there  was  not. 

Mr.  Slayman.  How  long  are  these  audit  reports  which  you  have 
I*  tor  red  to  ?  I  mean  the  size  ? 

Mr.  Keller.  I  have  an  example  of  one  here,  sir.  This  is  the  report 
00  I  *nos.  It  is  84  pages. 

However,  I  anticipated  your  question.  We  could  submit  for  the 
ftM'ord  the  pertinent  provisions  relating  to,  the  pertinent  statements 
ft ilo ( ing  to,  these  evaluation  reports. 

Mr,  Slayman.  And  fully  identified  with  titles? 

M  r.  Keller.  I  would  be  very  glad  to,  sir. 

Mr.  Slayman.  Mr.  Chairman,  I  have  a  few  things  for  the  record, 
from  Mr.  Keller’s.  We  have  a  letter  from  Senator  Humphrey 
fylth  it  statement  on  “the  need  to  know.” 

Hfliuitor  O’Mahoney.  It  may  be  received. 

i  I  he  document  referred  to  follows :) 

U.S.  Senate, 

Committee  on  Foreign  Relations, 

March  12 ,  1959. 

Thomas  C.  Hennings, 

fMlfroom,  Subcommittee  on  Constitutional  Rights ,  Judiciary  Committee ,  U.S. 

Nvnatc. 

|0UH  Tom:  In  connection  with  your  subcommittee  hearings  scheduled  for 
.{tHlorrnw  on  the  topic  of  executive  privacy,  I  would  like  to  request  that  there 
fi  Included  In  (he  hearing  record  the  enclosed  text  of  an  address  on  this  subject 

I1  |t*)i  I  delivered  February  13,  1959,  before  the  national  debate  banquet  at 
iflliwentern  University  in  Evanston,  Ill. 

Hwi  wishes. 

HI  ncerely  yours, 

Hubert  H.  Humphrey. 

The  Need  To  Know 

(Nlcerptf!  from  address  prepared  for  delivery  by  Senator  Hubert  H.  Humphrey 
\  Itamocrnt,  Minnesota)  receiving  “Speaker  of  the  Year”  Award,  at  national 
UUlMlIe  banquet,  Northwestern  University,  Evanston,  Ill.,  Friday  night,  Febru- 

%  nry  i«,  1959) 

I'  I  urn  deeply  grateful  for  the  award  you  have  bestowed  upon  me  tonight. 

Tti  in*  cited  as  a  person  who  has,  in  your  opinion,  done  a  commendable  job  to 
IlIHlIiift*  discussion  and  thought  on  current  public  issues  is  indeed  a  great 
(Hup,  1 1  Is  the  more  so  because  it  is  presented  by  a  group  which  has  so  much 
i  srltuico  and  talent  in  the  art  of  public  discussion  and  debate. 

"  Tour  n ward  places  me  in  the  position  of  having  earned  a  reputation  which 

JlHMid  continue  to  deserve.  But  since  you  have  presented  me  with  this  citation 
in  fill  tug  that  I  use  the  occasion  to  speak  briefly  on  the  importance  of  (Uncut* 
Hint  debate,  and  on  the  essentiality  of  having  the  neceaeary  information  on 
taa  subjects  chosen  for  discussion, 
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DEBATE  ESSENTIAL  TO  THE  DEMOCRATIC  PROCESS 

It  is  axiomatic  that  without  lively  discussion  of  current  public  issues,  our 
political  system — with  its  inestimable  democratic  process— would  not  survive. 

It  would  atrophy  through  lack  of  an  essential  ingredient  in  its  diet,  public  dis-  | 
mission  and  debate.  Public  debate  and  discussion  provide  our  citizens  with  the 
knowledge  that  they  must  have  to  judge  the  merit  of  the  many  issues  which  | 
confront  our  Government,  and  without  the  discussants,  the  public  would  often  I 
be  left  with  little  or  no  opportunity  to  know  how  to  choose  public  servants 
how  to  choose  those  who  best  represent  their  views  as  to  how  the  country 

should  be  managed.  .  ,  .  .  .. 

Public  debate  and  discussion,  although  imperative  if  our  society  is  to  survive 

and  retain  its  vitality,  must  also  have  substance.  If  debate  and  discussion  mean 
an  exchange  of  ignorance,  then  certainly  our  people  will  be  fooled  into  approving 
policies,  and  our  legislators  will  be  misled  into  passing  laws,  which  are  wrong 
from  the  standpoint  of  our  national  security  and  the  well-being  of  our  citizens. 

On  domestic  matters,  reliable  information  can  and  does  emanate  from  a  variety Jl 
of  sources.  Our  universities,  our  research  institutions,  our  inquiring  press,  and  | 
the  lay  but  well-informed  voter  all  makes  priceless  contributions,  in  addition  to 
the  Government  itself  to  the  evaluation  of  proposed  solutions  to  problems  facing 

the  body  politic.  ..  .  ..  ,1 

On  the  foreign  front,  however,  our  store  of  reliable  information  is  sometimes 

more  limited.  .  .  ,  ,  ,  .1 

I  do  not  mean  that  private  institutions  and  private  citizens  do  not  and  canno|j 

make  a  contribution  in  the  field  of  foreign  policy.  They  can  and  they  must.  Bu|j 
on  certain  aspects  of  our  national  security,  the  information  that  is  n  ec  ess  a  r  yjj 
to  have  before  making  decisions  and  rendering  judgments  is  contained  withiifj 

the  executive  branch  of  our  Government. 

Let  me  cite  an  example  which  is  very  familiar  to  you,  the  problem  of  con-| 
trolling  and  reducing  armaments,  and  particularly  the  question  of  the  prohibit* 

tion  of  the  further  development  of  nuclear  weapons. 

You  have  been  debating  this  question  for  the  past  several  months.  In  order | 
to  prepare  your  cases,  you  had  to  have  information.  Without  knowing  whatl 
your  various  sources  were,  I  am  willing  to  bet  that  many,  if  not  most,  caniw 
from  hearings  and  studies  held  and  conducted  by  our  Senate  Subcommittee  oifj 
Disarmament.  Or,  if  they  did  not  come  directly  from  the  subcommittee,  manj|i 
of  your  sources  were  stimulated  as  a  result  of  the  subcommittee  s  work. 

LACK  OF  INFORMATION  ON  THE  DETECTION  OF  NUCLEAR  TESTS 

Last  year  it  took  us  literally  months  to  find  people  in  the  executive  brancM 
of  the  Government  who  were  willing  and  prepared  to  discuss  the  problem  ot  the! 
detection  of  nuclear  weapons  tests.  Once  we  had  some  knowledge  of  what  wa£| 
involved  in  the  detection  problem,  we  could  go  outside  the  Government  for  ad¬ 
ditional  views.  But  basically,  we  had  to  start  with  information  that  onl® 
the  executive  brapch  of  the  Government  could  supply.  Until  the  Government 
agencies  involved  could  be  persuaded  to  release  more  information,  intelligent 
dliwusslon  of  the  control  and  inspection  aspect  of  prohibiting  nuclear  weapons' 
production  and  stopping  nuclear  weapons  tests  could  not  progress. 

But  there  is  still  a  great  deal  of  information  that  is  classified  on  this  matter® 
some  of  it  for  reasons  that  are  difficult  to  understand.  M 

The  Disarmament  Subcommittee  has  been  holding  hearings  the  past  coup® 
of  weeks  on  many  aspects  of  the  disarmament  question.  Many  of  these  hea|-| 
ings,  the  subcommittee  felt  required  to  hold  in  executive  session.  The  reason  for 
this  was  only  so  that  the  executive  officers  could  speak  frankly  before  the  sub¬ 
committee.  An  executive  session  means  that  no  witness  can  refuse  to  speak ■ 
or  discuss  a  matter  on  grounds  that  the  matter  is  classified.  However,  the  sub¬ 
committee  requested  each  witness  to  go  over  his  testimony  carefully  so  thajjjg 
the  maximum  portion  of  it  could  be  made  public,  and  thus  contribute  to  tq* 
public’s  understanding  of  the  issues  involved.  M 


CONTINUED  GOVERNMENT  CLASSIFICATION  OF  ARMS  CONTROLS  DATA 

Getting  information  that  has  been  presented  in  executive  session  released 
the  public  is  a  frustrating  and  time-consuming  job.  And  as  I  said  previously, 
much  information  still  cannot  be  released  for  a  variety  of  reasons,  some  of  them 

not  very  defensible.  ,  .  „  ^  i 

Let  me  give  you  some  examples,  all  of  which  have  come  out  ol  my  recent 

experiences  with  the  Disarmament  Subcommittee  hearings.  You  will  immedb 
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ntely  see,  I  think,  that  the  withholding  of  some  of  the  information  is  justified, 
that  the  withholding  of  some  of  the  information  is  questionable,  and  that  the 
refusal  to  disclose  still  other  information  borders  on  the  ridiculous. 

QUESTIONABLE  WITHHOLDING  OF  INFORMATION 
WEAPONS  INFORMATION 

(hse  No.  1.  Information  relating  to  the  weight  of  atomic  weapons  relative 
lo  their  yield  is  classified.  This,  I  think  you  will  agree,  is  clearly  sensitive. 
I  have  no  quarrel  with  this  type  of  classification. 


DISAGREEMENT  AMONG  EXECUTIVE  AGENCIES 

Case  No.  2.  A  private  witness  who  has  been  serving  the  Government  in  a 
Specific  capacity  makes  recommendations  to  the  executive  branch  regarding 
future  policies  on  the  relationship  of  disarmament  matters  to  the  prevention  of 
mi r prise  attack.  These  recommendations  are  agreed  to  by  one  agency,  but  may 
fo#  opposed  by  another  agency  and,  therefore,  the  recommendations  are  classified. 

Tills  case  I  would  call  questionable. 

It  Is  understandable  that  the  executive  branch  prefers  to  coordinate  policy  and 
f&ttch  agreement  with  all  agencies  concerned  before  a  given  policy  is  stated  to 
the  public.  But  such  an  attitude  assumes  that  the  public  should  not  be  privy 
to  the  formulation  of  policy,  that  the  public  should  only  know  of  policy  after 
tt  bus  been  set  and  determined. 

It  is  reasonable  to  wait  for  policies  to  be  coordinated  among  the  various 
agencies  of  the  government  if  eventually  a  decision  is  made  which  the  public  can 
then  discuss  and  debate.  But  what  we  are  witnessing  today  is  a  Government  in 
Which  decisions  are  not  being  made,  because  there  is  no  leadership  at  the  top  to 
resolve  the  differences  of  opinion  among  the  various  executive  agencies. 

1  am  aware  that  this  is  somewhat  a  partisan  remark. 

I  would  be  dishonest,  however,  if  I  tried  to  gloss  over  this  problem.  I  can 
lUlderstand  that  the  Department  of  Defense,  the  Department  of  State,  and  the 

4 domic  Energy  Commission  as  well  as  other  agencies  in  the  Government  have 
liferent  views  on  such  a  question  as  to  whether  the  United  States  should 
t  lUmnpt  to  negotiate  with  the  Soviet  Union  on  questions  of  armaments  control. 
These  differences  of  opinion  are  legitimate. 

But  If  our  Government  is  to  be  a  positive  force  in  this  world,  if  our  national 
I  HH’lirlty  is  to  be  preserved,  if  we  are  to  earn  the  respect  and  confidence  of  the 

EmploN  of  other  nations,  and  if  we  are  to  know  what  kind  of  policies  we  should 
How  In  dealing  with  the  Soviet  Union  and  other  countries  of  the  Soviet  bloc, 
tHi  these  differences  of  opinion  must  be  resolved.  And  they  must  be  resolved 
i  Within  a  reasonable  period  of  time. 

(L  Mo  1  Huy  that  a  witness’  personal  recommendations  may  be  legitimately  with- 
Mld  from  the  public  for  a  time,  but  if  weeks  go  by  and  nothing  happens,  then 
li  time  for  the  public  and  its  Representatives  in  Congress  to  begin  to  ask  ques- 
UoilN,  and  to  apply  pressure  to  have  these  matters  brought  before  the  public 
iflir  Mute. 

SEISMOLOGICAL  RESEARCH 

Cuno  No.  3.  Scientific  research  is  now  going  on  regarding  the  study  of  the 
i  garth,  how  to  distinguish  earthquakes  from  nuclear  explosions,  and  how  to  per- 

8h4  instruments  to  identify  earthquakes  and  explosions.  This  research  is  still 
asslticd.  I  fail  to  comprehend  why  the  nature  of  the  research  is  withheld.  The 
HMHtrch  does  not  deal  with  weapons;  it  deals  with  seismology.  We  are  told 
|N I  If  Instruments  are  placed  deep  in  the  earth,  this  may  be  an  excellent  means 
detecting  and  identifying  nuclear  explosions  and  earthquakes.  But  you  can- 
I  he  (old  how  the  experiments  will  be  conducted,  where  they  will  be  conducted, 

Eftti  1m  responsible  for  carrying  on  the  research,  and  when  it  is  expected  to  be 
lllpleted.  Yet,  the  experiments  would  have  great  interest  for  seismologists 
■*9  world  over,  and  even  more  important  at  this  particular  time,  the  results  could 
!  iVN  n  significant  impact  on  negotiations  now  underway  in  Geneva  for  a  eon- 
fellad  mmpension  of  nuclear  weapons  tests. 

I  CASE  OF  EXECUTIVE  PBIVILEOE 

flase  No.  4.  Certain  portions  of  testimony  are  deleted  on  the  ground  that  the 
fneas  1m  a  consultant  to  an  advisory  body  to  the  President  and,  therefore,  the 
nrimitlnn  should  not  be  given  out  Not  only  ie  it  contended  that  this  is  prlvi- 
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leged  information,  but  it  is  contended  that  since  the  testimony  of  the  witness 
may  conflict  with  the  views  of  another  executive  agency,  that  this  matter  should 
be  left  to  be  ironed  out  within  the  executive  branch  of  the  Government. 

What  this  amounts  to  is  that  a  regular  executive  department  can  air  its  views  ] 
in  public,  even  if  these  views  conflict  with  public  policy,  but  a  consultant  to  a 
Presidential  advisory  body  cannot  make  some  of  his  views  public,  even  if  they 
agree  with  the  policy.  Now  this  is  a  strange  situation.  Let  me  be  a  little  more 
explicit.  1 

The  stated  policy  of  the  Government  at  the  moment  is  that  we  shall  try  to 
reach  agreement  with  the  Soviet  Union  on  the  discontinuance  of  nuclear  weapons 
tests  provided  an  effective  control  and  inspection  system  is  included  in  the 
agreement. 

The  Department  of  Defense  and  the  Atomic  Energy  Commission  question  the 
advisability  of  this  policy,  and  say  so  publicly. 

However,  all  the  private  evidence  is  that  the  President’s  Science  Advisory 
Committee,  headed  by  Dr.  James  R.  Killian,  formerly  head  of  Massachusetts 
Institute  of  Technology,  approves  the  policy. 

Yet  neither  Killian  nor  any  of  the  members  of  the  Committee  can  publicly  sa.yj 
they  agree  with  the  policy  if  their  statements  imply  they  are  speaking  as  a  I 
member  of  the  Committee. 

So  what  we  have  is  a  policy,  the  defenders  of  which  are  gagged  and  those  who 
oppose  it  have  a  relatively  free  hand  in  expressing  their  opposition. 

All  I  can  say  is  that  this  is  a  rather  peculiar  way  to  run  a  government. 

One  might  even  ask,  what  about  the  fellow  on  top?  What  does  he  think  abou 
all  this?  Why  won’t  he  speak  out  so  that  we  might  know  just  how  firm  thi 
policy  is?  j 

Before  I  leave  this  point,  I  wish  to  stress  I  do  not  disagree  with  the  right  o 
the  President  to  have  advisers  who  have  a  confidential  role.  But  this  prerogativ 
can  be  carried  too  far,  so  far  that  whole  segments  of  informed  opinion  are  con 
stantly  being  bottled  up.  They  are  stored  away  and  saved  for  the  infighting  c 
the  executive  branch  but  the  benefit  of  their  views  and  wisdom  are  hidden  froi 
the  public.  .  j 

Dr.  Killian  and  his  Science  Advisory  Committee  is  not  the  only  group  whicf 
has  been  sheltered  from  congressional  and  public  inquiry.  When  Mr.  Stasse 
was  disarmament  adviser  to  the  President,  all  of  his  work  and  studies  conducte 
for  him  were  classified  under  the  label  of  executive  privilege. 

When  Clarence  Randall  was  the  President’s  adviser  on  foreign  trade,  he  wa 
prohibited  from  testifying  before  Congress  because  of  his  role  as  Presidential 
adviser. 

Nelson  Rockefeller,  when  he  was  advising  the  President  on  matters  of  psychoJl 
logical  warfare,  could  not  tell  the  public  what  his  views  were  and  that  the 
were  not  being  accepted. 

William  Foster,  an  able  and  as  conscientious  a  public  servant  as  one  can  find, 
served  as  vice-chairman  of  the  famous  Gaither  report  on  our  national  defense. 
The  Gaither  report  was  completely  classified,  even  from  Members  of  Congress. 
UP.  Foster,  It  is  reported,  felt  so  strongly  about  his  views  that  he  wrote  a  book, 
but.  even  this  was  labeled  secret  by  the  White  House.  Mr.  Foster  is  a  patient  ' 
men,  far  more  than  I  would  be  under  such  circumstances. 


I 


VALIDITY  OP  SOVIET  POSITIONS 

<  ’msi*  No,  5,  Another  type  of  information  that  the  Government  classified  in 
our  recent  hearings  has  to  do  with  the  validity  of  arguments  presented  by  tie 
Soviet  Union.  A  Government  witness  in  the  course  of  his  testimony  suggested 
that  the  Soviet  I’nion  possibly  had  a  valid  objection  to  one  of  our  arguments, 
but  the  executive  branch  decided  this  ought  to  be  censored. 

Now,  there  is  considerable  merit  in  not  conceding  too  many  points  to  your 
opponent  in  the  course  of  a  debate  or  in  the  coure  of  delicate  negotiations.  On 
the  other  hand,  if  the  American  people  are  constantly  fed  the  line  that  every 
Soviet  proposal  is  by  definition  full  of  evil  for  us  or  that  every  Soviet  fear  is  a 
trumped  up  Communist  plot,  then  how  shall  we  every  judge  the  genuine  points 
of  view  of  that  nation  and  its  people? 

I  am  not  suggesting  here  that  the  Soviet  Union  is  a  country  to  be  trusted.  M 

I  am  suggesting  that  occasionally  the  Soviet  leaders  have  made  arguments 
that  are  legitimate  from  its  security  interests,  and  that  it  is  to  the  interests  of 
the  American  people  to  be  aware  of  what  those  points  of  view  are.  I  think  we 
should  be  grown  up  enough  to  allow  witnesses  to  release  remarks  which  indicate 
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that  a  particular  Soviet  position  has  some  merit,  and  ought  to  be  studied  and 
given  some  consideration. 

I  have  labored  long  on  this  point  of  the  classification  of  information  by  the 
executive  branch  of  the  Government.  I  have  clone  so  first  because  I  am  talking 
•a  a  group  that  appreciates  the  importance  of  having  adequate  information  on 
public  issues,  and  secondly,  because  I  hope  that  more  and  more  of  our  citizens 
di  demand  that  such  information  be  released  so  that  they  can  participate  in 
•  i'll  discussion  of  what  policies  our  Government  should  pursue  in  meeting  the 
i*luillenges  of  today’s  world. 


DIRECTION  OF  AMERICAN  FOREIGN  AND  DEFENSE  POLICIES 


Perhaps  one  of  the  reasons  that  so  much  information  is  classified  by  our 
Government  is  that  those  at  the  top  are  uncertain  as  to  the  direction  our 
foreign  i>oliey  should  take. 

Perhaps  some  of  us  are  clinging  to  principles  annunciated  in  the  past  hut 
|‘SVe  neglected  their  meaning  and  implementation  in  light  of  today’s  events 
glul  problems.  Let  me  illustrate  what  I  mean. 

race  about;  the  time  of  the  Korean  war,  in  1950,  our  foreign  policy  took 
"le  form  of  building  national  defense  so  that  when  the  time  came,  we  could 
pollute  from  a  position  of  strength.  This  was  the  theme,  adopted  in  the  late 
IIMIom  or  early  fifties,  and  carried  on  until  the  present, 
i  Have  no  objection  to  this  principle— negotiating  from  positions  of  strength. 
1  filet,  I  would  say  that  the  principle  is  a  fundamental  prerequisite  to  anv 
lild  of  negotiation. 

hut  I  doubt  that  we  have  followed  and  abided  by  this  concept.  We  have 
JliOWed  certain  aspects  of  our  national  defense  to  be  weakened  considerably, 
illd  we  have  forgotten  that  we  wanted  to  achieve  positions  of  strength  so  that 
iXMild  engage  in  meaningful  negotiations. 

i  In  the  one  hand,  we  have  acted  as  though  we  could  engage  in  some  unilateral 
swnnnment  at  home,  directed  by  the  Bureau  of  the  Budget  and  motivated  by 
nuxlre  to  save  money  at  the  expense  of  national  security. 
m  And  on  the  other  hand,  we  have  forgotten  that  the  positions  of  strength  we 
dltwl  to  build  to  be  used  as  the  basis  for  serious  bargaining  and  negotiation. 
■Ai  liuve  spent  billions  and  billions  of  dollars  for  weapons  for  destruction  and 
mllilltttlon. 

L  'Vp  have  put  most  of  our  knowledge  and  efforts  in  the  nuclear  weapons  field 
<x>  Weapons  of  the  very  large  yield. 

v'Fe  have  had  to  make  weapons  of  very  large  yield  as  warheads  for  our  mis- 
M  iMK-ause  the  range  of  accuracy  of  our  missiles  was  sufficiently  poor  that 
lljf  tt  weapon  of  very  large  yield  could  obliterate  and  destroy  its  designated 

|*  1  comparison,  we  are  spending  nothing  on  problems  of  arms  control. 

«re  sending  very  little  on  the  problem  of  defense  against  probing  actions 
|  !  Soviet  Union,  and  on  the  problem  of  limited  military  conflicts. 

Have  also  used  the  vast  majority  of  our  foreign  aid  expenditures  to 
pMfllly  other  countries  with  military  hardware. 

Ofn  have  joined  with  as  many  nations  as  we  could  in  signing  military  de- 

pa  imets. 

i  "•  Have  responded  to  an  increasing  degree  to  the  problem  of  competition 
|  Sll  foreign  markets  by  establishing  import  quotas  and  raising  tariffs.  We 
§V*  accumulated  large  amounts  of  foreign  currencies  through  the  sale  of 
fllHls  agricultural  products,  currencies  which  now  sit  idle  and  which  day  by 
depreciate  in  value  and  are  not  used  for  productive  projects. 

Hcno  are  some  of  the  things  we  are  doing  in  the  field  of  defense  and  foreign 
cy.  I  submit  that  the  direction  of  this  approach  is  wrong,  misguided,  and 
III  tig  In  vision  and  creative  leadership. 
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He  direction  of  our  policies  is  not  making  for  positions  of  strength.  They  are 
HU  In  the  direction  of  retrenchment. 

(Sin  often  we  appear  to  be  saying  that  we,  the  richest  nation  the  world  has 
r  known,  cannot  afford  to  siiend  the  money  to  have  a  balanced  Defenae  Eatab- 
jinent.  Too  frequently  we  give  the  impression  that  we  dare  not  alt  down  it 
Hiiign Idling  table  with  the  Soviet  Union  because  our  representatives  cannot 
fiHln  ns  effectively  as  the  Soviets. 
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Too  many  times  do  we  seem  to  be  saying  that  the  great  American  market 
cannot  take  the  competition  of  foreign  made  goods. 

And,  finally,  too  often  does  our  answer  to  the  problem  of  need  abroad  seem 
to  be  in  terms  of  military  equipment — and  not  enough  in  terms  of  the  imple¬ 
ments  for  economic  well-being  and  the  expansion  of  opportunties  for  human 
growth  and  happiness. 

But  I  do  not  propose  to  dwell  on  the  inadequacies  of  our  policies.  It  is  more 
important  to  stress  what  we  should  be  doing,  what  we  can  be  working  for  as 
citizens  of  a  free  government  and  a  rich  and  prosperous  society. 

PROGRAM  FOR  THE  FUTURE 

1.  We  need  to  have  a  much  more  balanced  Defense  Establishment  than  jve 

now  have.  The  threats  to  security  and  peace  today  exist  in  such  areas  as  the 
island  of  freedom  of  Berlin,  Communist  subversion  and  infiltration  in  the  Middle 
East,  and  probing  actions  along  the  periphery  of  Asia.  If  we  do  not  have  the 
know-how,  the  fortitude,  and  the  equipment  to  face  these  situations,  then  the 
Soviet  bloc  will  gradually  nibble  away  the  free  world,  bit  by  bit.  j 

2.  We  must  engage  in  serious  study  and  preparation  for  the  purpose  of  bar¬ 
gaining  with  the  Soviet  Union  on  all  areas — exchange  of  persons,  joint  participa¬ 
tion  of  international  health  activities,  solution  of  the  division  of  Europe,  trade 
in  goods,  and  the  control  of  armaments.  We  should  not  be  fearful  of  nego¬ 
tiating,  but  whenever  we  negotiate  we  should  know  what  we  are  after,  and  we 
must  be  well  prepared  and  select  the  best* of  negotiators  to  represent  us.  In 
none  of  these  areas  should  we  expect  quick  results. 

3.  We  should  focus  more  on  the  potential  of  the  economic  and  political  power 
of  the  newly  developing  countries  of  Asia,  Africa,  and  Latin  America.  In  thin 
power-conscious  world  we  have  tended  to  look  primarily  where  power  is  today 
and  not  enough  where  power  may  be  tomorrow.  As  part  of  western  civilization 
it  is  natural  that  we  have  looked  mainly  to  Europe  for  support  and  advice  and 
as  the  area  in  which  to  invest  our  capital.  I  would  not  for  one  minute  diminish 
the  degree  of  cooperation  we  have  achieved  with  the  countries  of  Western  Eu¬ 
rope.  But  I  would  place  much  more  stress  on  working  with  the  countries  of  the 
Latin,  Asian,  and  African  worlds. 

4.  The  direction  of  our  foreign  economic  policy  should  be  one  of  expansion, 
not  one  of  caution  and  retrenchment.  As  we  have  grown  rich  and  wealth#in 
our  economic  system,  we  have  lost  to  some  extent  the  spirit  of  competition  and 
the  spirit  of  risk  in  conducting  our  economic  affairs.  If  we  are  to  promote  and 
extend  ideas  of  a  free  economy,  I  believe  we  must  look  outward,  not  inward, 
But  we  cannot  expand  and  strengthen  international  trade  and  international 
economic  development  without  meeting  some  competition  from  abroad  and  with¬ 
out  subjecting  our  capital  to  some  risk. 

5.  The  focus  of  our  cultural  policy  should  be  one  of  opening  up  our  shores  for 
the  people  of  all  nations  to  observe  the  operation  of  our  political,  economic,  and 
social  system. 

We  know  there  are  many  aspects  of  our  way  of  life  that  require  vast  improve¬ 
ment.  But  what  is  and  can  be  exciting  and  challenging  about  our  free  society 
is  that  if  we  have  the  vision,  the  will,  and  the  leadership,  the  sores  and  the  de¬ 
fects  can  be  removed. 

Our  society  is  constantly  changing,  and  it  is  the  art  of  statesmanship  and  poli¬ 
tics  to  have  this  change  be  for  the  good — and  not  the  bad. 

I  could  go  on  at  considerable  length  elaborating  on  these  points  and  adding 
more. 

But  on  all  these  matters,  much  more  public  discussion  and  debate  are  needed, 

You  have  done  a  masterful  job  in  weighing  the  pros  and  cons  and  the  various 
courses  of  action  on  one  of  the  crucial  issues  that  face  us,  that  of  the  direction 
of  our  arms  control  program  and  policies. 

I  cannot  help  but  have  the  feeling  that  whatever  views  you  come  out  with] 
on  this  issue,  the  country  will  be  better  served  as  a  result. 
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I  a m  pleased  to  have  had  a  small  part  in  your  deliberation  tonight,  and  I 
only  hope  that  through  the  deliberations  of  you  and  your  fellow  students, 
lilted  States  policy  will  evolve  to  serve  the  Nation  in  the  cause  of  a  better 
Ihit  more  peaceful  future  for  all  of  us. 

Mr.  Slayman.  Provisions  from  the  Federal  Bar  Journal  sym- 
twium  dealing  strictly  with  “ executive  privilege,”  and  the  public’s 
Itfht  to  know  and  the  public  interest, 
nenator  O’Mahoney.  Is  this  a  letter  ? 

Mr.  Slayman.  This  is  a  letter  authorizing  the  inclusion  in  our  rec¬ 
ti  of  that  symposium,  those  articles. 

Senator  O’Mahoney.  A  letter  addressed  to  whom  ? 

Mi*.  Slayman.  Senator  Hennings,  chairman  of  the  subcommittee. 
Senator  O'Mahoney.  It  may  be  received  and  inserted  in  the  record. 
(  I  he  document  referred  to  follows :) 

The  Federal  Bar  Association, 
Washmgton,  D.C.,  March  9, 1959. 

fill.  Thomas  C.  Hennings,  Jr., 

Mirman,  Senate  Committee  on  the  Judiciary ,  Subcommittee  on  Constitutional 
Itiyhts,  U.S.  Senate ,  Washington ,  D.C. 

JllflAK  Senator  Hennings:  Your  March  6,  1959,  letter  requests  permission  to 
■Wide  In  the  hearings  scheduled  for  March  13  by  your  committee,  the  contents 
*  Hie  January  1959  issue  of  the  Federal  Bar  Journal  on  “Executive  Privilege: 

*  yillc’K  Right  to  Know  and  Public  Interest.” 

Is  to  advise  that  you  are  authorized  to  include  the  contents  of  that  issue 
|  lilt*  planned  hearings. 

Ve  are  happy  to  be  of  service. 

Sincerely  yours, 

I  Paul  A.  Barron, 

Editor-in-Chief ,  Federal  Bar  Journal. 

Hit  a  tor  ITruska.  May  I  ask  how  extended  is  that  symposium  ma- 
ifl  ft  I  ^ 

Slayman.  I  thought  it  was  about  30  pages.  Mr.  Patton  tells 
*  It  is  more  extensive,  and  that  it  includes  the  article  by  Senator 
1  ’III lugs  and  the  statement  by  one  witness  or  one  potential  witness 
■Mil,  Mr.  Wiggins. 

m  l&initor  1 1  ruska.  Was  that  the  American  Bar  Association  ? 

I  M  P.  H layman.  No,  this  was  the  Federal  Bar  Journal. 

I  JlIMt  those  articles  that  deal  with  executive  privilege  is  what  I  am 
1  ■  Pring  to,  Mr.  Chairman,  if  those  can  be  included. 

IMMintor  Hruska.  No  objection, 
innalor  O’Mahoney.  Without  objection,  it  may  be  inserted. 

The  document  referred  to  follows :) 


